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PROCEEDINGS 
(Witness previously sworn.) 

EDWARD V. MORSE, Ph.D. 

called as a witness, being first duly sworn, 
was examined and testified as follows: 

ADVERSE EXAMINATION (Cont'd) 

BY MR. MANNING: 

Q. Dr. Morse, you understand you are still under 
oath here this morning? 

A. Yes. 

Q. I'm going to ask you there to turn in Dr. 
Perry's report, which is Exhibit 4100; is that 
right? 

MS. TYLER: That's Dr. Morse's report. 

MR. MANNING: Sorry. 

Q. I'll show you Dr. Perry's report, which is 
Defendants' Exhibit 2505. 

A. Thank you. 

Q. Ask you to turn to page 7 of this report, 
please. Dr. Perry begins at the top of that 
paragraph. She says, "Smoking onset occurs almost 
exclusively during adolescence and there are 
characteristics of this developmental stage that 
uniquely make adolescents at risk to begin to 
smoke." Do you disagree with that statement? 
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A. No. 

Q. Next sentence, she says, "There are six major 
development tasks during adolescents: 1) 
autonomy...." I'm going to skip the parens. We can 
read those as we go. But number 2) is attachment, 
number 3), intimacy, number 4), achievement, number 
5), identity, and number 6), sexuality. The 
paragraph ends by saying, "Dr. Perry will describe 
the six major developmental tasks and their 
significance." 

Do you disagree with the way she has laid out 
those developmental tasks in that paragraph? 

A. They are numbered from 1 to 6, they are coming 
from, I believe, the person's footnote, as I recall. 
I may be in error. They are not Dr. Perry's work, I 
don't believe, are they? 

Q. No. She cites them. 

A. Right. 

Q. Hill & Holmbeck, 1986, and Hill 1980. 

A. Uh-huh. 

Q. But you don't disagree with them professionally 
at all? 

A. I don't have any agreement or disagreement. 
There is a list of six items in fronts of me, sir. 

Q. Well based on your experience, do you consider 
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yourself to have some — any specific knowledge of 
adolescents? 

MS. TYLER: Objection. 

A. As it relates to high-risk behavior patterns in 
adolescents, yes, I would that have some knowledge 
and expertise with regard to adolescent behavior, 
yes. 

Q. So your only expertise with respect to 
adolescents, then, is with respect to high-risk 
behavior? 

MS. TYLER: Objection. 

A. No. I have a general knowledge of the patterns 
of adolescents. 

Q. Well based on your — based on your general 
knowledge of the patterns of adolescents, do you 
disagree with what she has cited as items 1 through 6 
on page 7 of that paragraph? 

MS. TYLER: Objection. 

A. Yes, I would have to disagree. 

Q. Well, then, tell me why. 

A. Because it says there are six major development 
tasks and other authors may have identified other 
things. 

Q. Do you know them? 

A. She has has autonomy, achievement, identity. 
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Self-esteem is not here that I see. Has identity and 
self-imaging, in today's literature is important. 
Connectedness. That would be a few that come right 
off the top of my head. I'm sure there are many, 
many, many others. 

Q. So you would add to what she has here; is that 
correct? You don't think she has been complete; is 
that right? 

A. That would be my only comment, yes. 

Q. Besides connectedness, what other things do you 
think she has not been complete in? 

A. That's not an exhaustive list but that's what 
comes to mind right this minute. 

Q. You have nothing else that comes to mind, then, 
besides connectedness? 

A. I think I gave you two or three things. 

Q. What were they? 

A. If we could please reread the record. 

Q. Do you remember them, do you remember what you 
just said? 

MS. TYLER: Objection. We can them read 

back. 

A. If we could go back to the record, I read them 
to you, I could recall them, it would be more 
accurate and I'd appreciate it, please. 
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Q. Let's move on. Next paragraph, it says, 
"Cigarette smoking is a functional and rewarding 
behavior to some adolescents because it serves as a 
coping mechanism for the developmental tasks of 
adolescence." Do you disagree with that sentence? 

A. That has been argued in the literature, yes. 

Q. Do you disagree with it? 

A. No. 

Q. Next sentence, "One substantial cause of this 
adolescent perception is that cigarette advertising, 
marketing and promotion exploit these developmental 
tasks." Do you disagree what that? 

A. Yes. 

Q. Why? 

A. Because I don't know of evidence that indicates 
that relationship and I don't know what she means by 
the term of "exploitation," and she is not here to 
defend that. 

Q. Next paragraph, she says, "Dr. Perry will also 
testify that adolescents are at a developmental stage 
where they are psychologically vulnerable and not 
able to make conformed choices about smoking," and 
she cites Leventhal, Glynn, and Fleming, 1987. Do 
you disagree with that statement? 

(Interruption by the reporter.) 
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Q. Do you disagree with that statement? 

A. Yes, I would disagree with that statement. 

Q. Why is that? 

A. I think children are able to make — adolescents 
are — informed choices, but I don't know the age of 
adolescence she is referring to here and I don't know 
what developmental stage she specifies, what she 
means by the terminology "psychological vulnerable," 
and therefore with those concepts left open and for 
examination, it would be difficult to say whether 
this is, you know, a statement I would agree or 
disagree with. It's out of context. 

Q. Going over to page 8, sir, second paragraph, 
beginning with the word "Tobacco," do you see where 
I'm at? 

A. Yes. 

Q. Read along with you: The "Tobacco companies 
have examined the factors that influence the onset of 
smoking among teens under age 18." You don't know 
whether that's true or not; correct? 

A. I do not know whether that is true or not. 

Q. Next sentence: The tobacco industry has, for 
example, studied why adolescents begin to smoke, 
experiment and smoke, regularly, quit or choose not 
to quit. 
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You don't know whether that's true or not 
either, you just don't know. 

MS. TYLER: Objection. 

Q. Correct? 

A. I do not know whether that statement is a 
correct statement or not. I've seen no documents to 
that effect nor — I've not seen anything to that 
effect. 

Q. Now, next sentence says, "As a Philip Morris 
document, for example, states," colon, quote, "It is 
important to know as much as possible about teenage 
smoking patterns and attitudes...." You have not 
seen that document that's cited there, have you, and 
quoted? 

A. There is not a document cited here. 

Q. There is a document that's followed by the 
ellipse and a document number. Do you see that? 

A. I see a document number, yes. 

Q. Do you understand that you could ask your lawyer 
there, just like you asked for those Minnesota 
documents, that you could ask her, just get me that 
document and, pronto, she has a bunch of people she 
could just direct and boom, boom, boom, boom, run 
around and bring it back to Dr. Morse? Do you 
understand that? 
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1 MS. TYLER: Objection. 


2 

A. 

That's fine. 






3 

Q. 

Well when you read 

Dr. 

Perry' s 

report — 

you did 

4 

read 

it; right? 






5 

A. 

Yes, I did. 






6 

Q. 

You read it more than once; 

correct? 


7 

A. 

I believe I said I 

read 

it 

once 

• 


8 

Q. 

I thought you said 

you 

read 

it 

more than 

once. 

9 

What 

did you say? 






10 

A. 

If you we could look at 

the 

record, sir - 

— 

11 

Q. 

I'm not asking for 

the 

record. 

What's your best 

12 

recollection today? 






13 

A. 

I said I believe I 

read 

it 

once 

, I might 

have 

14 

read 

it more than once. 

That's 

may 

recollection this 

15 

morning. 







16 Q. When you read it, you saw a document cited in 

17 it, correct, just like we read it right now? 

18 A. I saw documents in the USDA, HAS, and I saw 

19 numbers that rely. Sometimes they have things in 

20 front of them. When it says B.A.T., something, I 

21 assume that might be a tobacco company, made that 

22 assumption. When I just see a series of numbers, to 

23 be honest with you, I didn't know what the numbers 

24 were. 

25 Q. And you didn't ask? 
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1 

A. 

Was 

not 

a concern of mine. 

2 

Q. 

And 

the 

next sentence says, "Models of the 


3 stages of smoking onset are also presented in the 

4 documents, beginning with an analysis of the earliest 

5 stage, the 'Experimental Phase, 9-12 years old'" BAT 

6 and then a document. Did you see that? 

7 MS. TYLER: Objection. 

8 Q. Do you recall reading that? Do I see that? 

9 A. I read this document and therefore I read that 

10 sentence. 

11 Q. So you did read, and this was again weeks or 

12 months ago, do we know, that you read this? 

13 MS. TYLER: Objection. 

14 A. Numbers of weeks ago, yes. 

15 Q. When you read that and you saw B.A.T. and a 

16 number, you assumed that it was a tobacco company 

17 document; correct? 

18 A. Yes, that was a personal assumption. 

19 Q. And you saw that it was quoting a tobacco 

20 company document, was talking about the experimental 

21 phase, and that the document was referring to nine to 

22 12 year olds, nine, 10, 11 and 12 year olds; right? 

23 A. The material on the page alleges to be from a 

24 document, uncited, undated, unnumbered, unlocatable 

25 from my perspective. Yes, that's what that says. 
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Q. And you didn't ask one soul, Allen Purvis, 

Julia, anybody else, all these lawyer contacts you 
have had, you never called any of them that you knew 
and said, what about this nine to 12 year olds and 
this B.A.T. number, could I look at it? Could I see 
the context? You didn't do that, did you? 

A. No. 

Q. Goes on to say, "The documents reveal that the 
tobacco industry is aware of the vulnerabilities of 
adolescents and the social and environmental factors 
and images that are appealing for this age group. An 
RJR... Document, for example, states that 'a careful 
study of the current youth jargon, together with a 
review of the currently used high school American 
history books and like sources for valued things 
might be a good start at finding a good brand name 
and image theme...,'" end quote. Do you recall 
reading that? 

A. Yes. 

MS. TYLER: Objection. 

A. I read all this document. 

Q. You don't disagree with that or agree with it, 
you just don't know? 

A. I have no opinion. 

Q. You have no idea whether it exists or doesn't 
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exist? 

A. That is correct. I have not seen the document. 
I've been asked — I've asked to see documents. I 
have not been offered or shown any documents. This 
is what Dr. Perry said and I have read that. That's 
what this statement says on this page. 

Q. The next — next page there, following on, "One 
example of the industry's use of social and 
environmental factors affecting adolescents is the 
tobacco companies' examination and use of 'peer 
pressure' as an advantage in influencing smoking 
uptake. As RJR... documents, for example, state: 
'Marlboro is perceived by young adult smokers as a 
brand which provides a sense of belonging to the peer 
group....'" — there is a number — "and propose as 
part of a strategic plan to 'emphasize cost efficient 
sampling/field marketing that impacts,'" field 
marketing, "'that impacts peer pressure...,'" end 
quote. See that? 

MS. TYLER: Objection. It mentions two 

documents. 

MR. MANNING: Correct. 

MS. TYLER: You mentioned it was one 

document. 

MR. MANNING: Fine, mentions two documents. 
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Q. Do you see that? 

A. I see that on the page. 

Q. Now when you read that, you knew that it was in 
fact an RJR document because that's what it says; 
right? 

A. No, sir. I know that was what was quoted by Dr. 
Perry, there was an RJR document, but I've never seen 
the document nor have I had any — sorry — 

Q. What you knew — 

A. — I didn't verify that so I do not know that 
was an RJRTC document. 

Q. I understand that. But what you knew when you 
read it was that Dr. Perry, at least in her report, 
was purporting to quote from an R.J. Reynolds 
document; correct? 

MS. TYLER: Objection. That's two 

documents. 

MR. MANNING: Two documents. 

Q. Right? 

A. Yes. 

Q. And what you knew is that when you read this 
quote that Dr. Perry was purporting to quote from 
this document, that the quote had to do with the 
subject of peer pressure and a strategic plan to 
impact peer pressure; correct? 
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1 MS. TYLER: Objection. 

2 A. Not correct. 

3 Q. Well we will make it a little easier, then. You 

4 at least saw In the quote the words "peer pressure"; 

5 right? 

6 A. I saw the words "peer pressure." 

7 Q. And you saw the words a strategic plan to 

8 emphasize cost efficient sampling and field 

9 marketing, that impacts peer pressure; correct? 

10 A. No, sir. 

11 Q. You saw those words? 

12 A. No, sir. 

13 Q. Pardon me? 

14 A. No, sir. 

15 Q. You didn't see those words? 

16 A. Not as you — I don't believe as you just said 

17 — spoke them. I — I don't believe that they were 

18 In that exact specific context. 

19 Q. But you saw the words that I just spoke? 

20 A. Some of them, yes. 

21 Q. Yeah, fine. And you knew that your opinions in 

22 this case had something to do with peer pressure 

23 being a causative factor for kids to start smoking, 

24 didn't you? 

25 A. Yes. 
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1 Q. And in reviewing — and you knew Dr. Perry was 

2 an expert being called to the stand to testify by 

3 Hubert H. Humphrey and the state of Minnesota and 

4 Blue Cross and Blue Shield; right? 

5 A. I made that assumption. 

6 Q. And you did not inquire about getting that R.J. 

7 Reynolds document either, did you? 


8 


MS. TYLER: 

Objection. 

Two documents. 

9 

A. 

Which document. 

sir? 


10 

Q. 

The two documents that your 

lawyer so clearly 


11 keeps referring to that I have quoted and that you 

12 have seen right there and that she wants to emphasize 

13 there is two, not one, and we have just been talking 

14 about for the last five minutes. 

15 MS. TYLER: I'm emphasizing Dr. Perry has 

16 picked out snippets from two documents and pasted 

17 them together. 

18 You can answer the question, if you can. 

19 A. My problem is, what I see is, something 

20 purported to be a document, another piece purported 

21 to be a document, some words that are not in 

22 quotation taken totally out of context without any 

23 ease or relationship from my perspective, and they 

24 may be there, of how to locate those items to 

25 determine how they fit together. So I don't know 
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whose document it was. That's Dr. Perry's that says 
that. 

Q. Did you hear the question? Answer the 
question. You see it says there "RJR... documents," 
plural, that's what your lawyer wants, she wants the 
S, "for example, state." Do you see that? 

A. Yes. 

Q. That's what you told me, you told me you 
understood that Dr. Perry was purporting. We know it 
— We wouldn't know that, but she is purporting to 
now quote from two RJR documents; right? 

A. Yes. 

Q. And at least one of them has the words "peer 
pressure" in it, she purports; right? 

A. Uh-huh. 

Q. And you did not ask to see those two R.J. 
Reynolds documents either, did you? 

A. No. 

Q. It goes on to say in the next paragraph on page 
9, "The tobacco industry documents produced in this 
case provide an important basis for Dr. Perry's 
opinion that the practices and conduct of tobacco 
companies are a substantial contributing factor for 
adolescent smoking." Now you disagree with that, 
don't you? 
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MS. TYLER: Objection. 

A. I have no knowledge of the tobacco industry 
documents. I have not been shown the documents nor 
have I requested the documents so I have nothing to 
base a rejection or acceptance of Dr. Perry's 
opinion. 

Q. You sure don't. You just can't even credibly 
agree or disagree with Dr. Perry's statement there 
because she apparently has looked at the documents 
and you haven't; right? 

MS. TYLER: Objection. Dr. Perry is saying 
that it's an important basis for her opinion. I 
don't think we are talking about her whole opinion, 
just whether the documents are an important basis. 

MR. MANNING: Do you want to testify, 
counsel? Do you want to object? Have you read the 
order you say you know so well? I think it says say 
object and state the basis. Do it. 

MS. TYLER: Objection, misleading. 

MR. MANNING: Thank you. 

A. I don't know the documents Dr. Perry is 
referring to, it's just a general statement. I have 
no reason therefore to evaluate. 

Q. She goes on to say. These documents extend the 
research that has been done to date, and corroborate 
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and extend the conclusions for that research, as 
detailed in a 1994 Surgeon General's report, the 10 
— (Chapter 5), the lOM report Growing Up Tobacco 
Free, (Chapter 4), and the Proposed Rule Analysis 
Regarding FDA's Jurisdiction Over Nicotine-Containing 
Cigarettes and Smokeless Tobacco Products (Aug. 11, 
1995), and other recent publications. 

Do you, sir, disagree that these tobacco 
documents extend the research as she says that has 
been done to date? 

A. I don't know the documents she is referring to, 

I don't know the research she is referring to, I 
don't know the date which she is referring to, I 
don't know what the corroboration or the extent of 
the conclusions from the research that she is 
referring to and so I have no comment. 

Q. So you cannot at this time, having not seen the 
documents, differ with Dr. Perry. You can't say that 
she's wrong, that the documents don't extend the 
research, you just don't know. 

A. I have no comment. 

Q. You just don't know. 

A. I have no comment. 

Q. Isn't it right that you just don't know? 

A. I have no comment. 
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1 MS. TYLER: Objection. 

2 Q. Let me just explain to you again the rules, and 

3 your lawyer, you can go out and talk to your lawyer 

4 like you did yesterday again any time you want, she 

5 can take you out and talk to you, but you are not, 

6 pursuant to rules, allowed to have no comment. This 

7 is not a press briefing, you are not appearing on CNN 

8 here; okay? You are in a court of law, under oath, 

9 in front of a jury in Minnesota in an extremely 

10 serious matter involving fraud and deceit. The 

11 attorney general was elected by the people of 

12 Minnesota, has brought a lawsuit — okay? — in a 

13 very serious matter, so you don't have an opportunity 

14 to say "no comment." You have to answer the 

15 questions. 

16 A. I have no basis upon which to make a statement 

17 of whether she is correct or incorrect based on the 

18 fact I have not seen the documents, I do not know the 

19 date she is referring to, I don't know what she is 

20 referring to as corroborate or extend the conclusions 

21 from the research she is specifying herein. 

22 Q. Thank you. Now you have read what she cites 

23 here, is that what you believe when you have read the 

24 1994 surgeon general's report. Chapter 5? 

25 A. In some time past, yes. 
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Q. You have read the lOM report Growing Up Tobacco 
Free, Chapter 4? 

A. In some times past, yes. 

Q. You read the proposed rule analysis regarding 
FDA's jurisdiction over nicotine, et cetera, August 
11, 1995? 

A. I do not know, I do not remember. 

Q. You don't know whether you have read that or 
not? 

A. I don't recall. 

Q. You try to read what the FDA puts out on that 
topic; correct? 

A. I'm only saying to you given that title at this 
time of the morning, I don't recall. I probably read 
it, would be my best guess, but I do not recall this 
minute, right this moment, whether I've read it or 
not. 

Q. It's fair to say, is it not, that in fact the 
proposed rule analysis regarding the FDA jurisdiction 
over nicotine in August 1995 is not in your report, 
is it, in your expert report as one of the things 
that you relied on in formulating your expert report, 
it's not in yours, is it? 

A. Without reviewing it, I would be unsure. 

Q. Review it, be sure. That's why I put it in 
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front of you. Don't be unsure. 

A. I would not find this in my principal list of 
documents which was provided as a part of this — 
that would not exclude it from a piece of material 
that I would refer, to base my opinions on in an 
overall way that would influence this report. 

Q. I understand. But you also just don't have an 
independent recollection of having read it as well. 
It's not in your report and you don't have an 
independent recollection of having read the proposed 
rule analysis regarding FDA's jurisdiction over 
nicotine regarding cigarettes and smokeless tobacco 
products, August 11, 1995, do you? 

A. I don't know what an independent recollection is 
but if it means just that I remember it, do I 
remember specifically what I read and what the 
content, full content of that document is today, no, 

I do not have a recall of the document in its full 
content of what it said or did not say and I don't 
recall whether I read this specific document or not, 
given that it is a document that was written, you 
know, two years ago. 

Q. Okay. Make sure I understand what you just 
said. What you said is, you don't remember whether 
you have read it at all. 
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A. That's correct. 

Q. Now let's go on to page 10, please. Beginning 
in the second paragraph, where it says "Tobacco 
industry documents." Do you see that? Second 
paragraph. 

A. Yes. 

Q. Says, "Tobacco industry documents show that 
tobacco industry advertising, marketing and 
promotional activities are, in part, targeted to 
adolescents under age 18 to get them to smoke." 

Excuse me. "One RJR... document, for example, states, 
'Evidence is now available to indicate that the 14 
to 18 year old group is an increasing segment of the 
smoking population. RJR...must soon establish a 
successful new brand in this market if our position 
in the Industry is to be maintained over the long 
term.'" It says, the emphasis, meaning the 
underlining, "must soon," is in the original, and 
then there is a document number. Do you see that? 

A. Yes. 

Q. Now, again, when you read this report you knew 
by her introductory clause that Dr. Perry was at 
least representing to the judge and jury that she was 
quoting from an R.J. Reynolds document; correct? 

A. So it would appear. 
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1 Q. And you — When you read that quote, you at 

2 least knew that she was purporting that this document 

3 was part related to the first sentence in this 

4 paragraph in that it was a document that in her 

5 opinion was targeting adolescents under 18 to get 

6 them to smoke; right? 

7 MS. TYLER: Objection. 

8 A. I don't believe it says that. 

9 Q. Do you see the first sentence? Dr. Perry says 

10 in the first sentence of this paragraph that this 

11 document and others show that the tobacco industry 

12 was targeting adolescents under age 18 to get them to 

13 smoke. Do you see that? 

14 MS. TYLER: Objection. 


15 

A. 

Do I see her statement? 

16 

Q. 

Yes. 

17 

A. 

Yes. 

18 

Q. 

And so you knew that when you read it? 

19 

A. 

I knew that — 


20 MS. TYLER: Objection. 

21 A. — first statement, yes. 

22 Q. Right. And you knew that she was quoting from 

23 an R.J. Reynolds document, by document number, that 

24 was saying that they "must soon establish a 

25 successful new brand in this market if our position 
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in the industry is to be maintained over the long 
term." You knew that, you read that. 

MS. TYLER: Objection. 

Q. You read it? 

A. I read that, I have read that. 

Q. You went on and read the next sentence: One 
exampie of targeting youth was the change made by 

R. J. Reynolds to the promoted image of Camei 
cigarettes through the "Joe Camel" campaign. An 
RJR... document states: Quote, CAMEL'S image has 
grown as being more in touch with the times and 
acceptable to friends and peers. As a result, 
positive purchase intent increased, end quote. She 
goes on, says. Brand preference for Camel cigarettes 
among adolescents ages 12 and 18 went from 8.1% in 
1989 to 13.3% in 1993. She quotes the CDC data, 
1994. Do you see that? 

A. I have no reference — Maybe I do. Give me a 
second. 

Q. The question was: Did you see that? Do you 
have a problem with that question? 

A. Yes, I do. 

Q. What's the problem with it? 

A. I'm trying to find out — Yes, it's a 
reference. Okay, I see it. 
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Q. You see that? 

A. Uh-huh. 

Q. Next sentence is, "A Philip Morris document 
states: '...My own data, which includes younger 
teenagers, shows even higher Marlboro market 
penetration among 15 - 17 year olds." Do you see 
that? 

A. I see that. 

Q. You saw at the time and you see now that she is 
at least purporting to quote from a Philip Morris 
document? 

A. I see what's on the page and — 

Q. She is purporting to quote from a Philip Morris 
document; correct? You knew that? 

MS. TYLER: Objection. 

A. States this in this document that's in front of 
me that she is purporting to use a Philip Morris 
document in quotation, a snippet from some larger 
document, I assume. 

Q. Continuing on with at that snippet, it says, 
"The teenage years are also important because those 
are the years during which most smokers begin to 
smoke, the years in which initial brand collections 
are made, and the period in the life-cycle in which 
conformity to peer group norms is greatest...." Do 
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you see that? 

A. I see that. 

Q. She then goes on to quote from a Lorillard 
document that states, quote, "The success of NEWPORT 
has been fantastic during the past years. Our 
profile taken locally shows this brand being 
purchased by black people (all ages), young adults 
(usually college age), but the base of our business 
is the high school student...." Do you see that? 

A. I see that in her document, yes. 

Q. And you saw it when you read the report? 

A. I saw it when I read the report. 

Q. She goes on to stay, "And a B&W document states 

that Kool's growth is from 16 - 25 year olds and that 
'Kool's stake in the 16 - 25 year old population 
segment is such that the value of this audience 
should be accurately weighted and reflected in 
current media programs...,end quote. Do you see 
that? 

A. I see that statement. 

Q. And you saw it when you read her report; right? 
A. I did. 

Q. And so what you saw today and what you saw when 
you read her report is that you saw quotes, what she 
purported to be quotes from a B&W document, from a 
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Lorillard document, from a Philip Morris document and 
from R.J. Reynolds documents all in the same 
paragraph; right? 

A. I believe that's an accurate statement. 

Q. And you further more saw that her introductory 
sentence to that paragraph, if we go back on to page 
10, asserted by Dr. Perry — this is now not a quote, 
this is Dr. Perry — she says tobacco industry 
documents show that tobacco industry advertising, 
marketing and promotional activities are in part 
targeted to adolescents under age 18 to get them to 
smoke. You saw her make that statement. You saw her 
make that statement, you read it. 

MS. TYLER: Objection. 

A. I didn't see her make that statement. She — 
she — 

Q. You saw the statement she made. 

A. What she has made, yes. 

Q. And you saw it at the time you read the report. 
A. Yes. 

Q. And at the time that you read the report and you 
saw that statement that she made and then she went on 
in that paragraph to support her statement with 
quotes from four manufacturers of cigarettes, tobacco 
companies, you nonetheless, after reading that 
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paragraph and reading those quotes and reading her 
statement, made no request of anybody for any tobacco 
documents including these that she quoted; correct? 
MS. TYLER: Objection. 

A. I did not request to see these documents. These 
are not documents — excuse me. I retract. 

I did not request to see these snippets, small 
sentences taken out of context, and I don't know who 
they are written by. They are purported to be 
written by, I gather, the tobacco companies, but I 
have no context in which to evaluate them. That's 
Dr. Perry's choice. She is presenting an argument. 

Q. And furthermore, these snippets — 

You don't like snippets; right? 

A. One way or the other. Snippets are snippets. 
They are a statements taken out of context. 

Q. And you did not ask these tobacco companies, 

like when you get — when they went and got these 

Minnesota documents for you, all — I've got them 
here — all those ones, and they fill a whole bankers 
box, don't they, the Minnesota documents they got for 
you; right? 

A. There is a lot of them, yes, sir. 

Q. I mean, they fill at least a bankers box and 

they sent them off to you in a bankers box in New 
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Orleans, didn't they? 

A. Excuse my total ignorance, I apologize to you 
and the court, I don't know what a bankers box is. 

Q. One of these right here, you see where it says 
"BANKERS BOX" right here on the side? 

A. Yes. 

Q. You are going to see a lot more of them. 

A. Okay. Thank you. 

Q. Well how did you get yours? What did they send 
yours to you in, when they sent all those Minnesota 
documents you asked for, did they send them in a box 
like that? 

A. I don't think so. 

Q. But when you got something, that was about that 
big? 

A. Yes, it would be pretty big. 

Q. Yup. And, you know, about a foot of documents 
or more that they sent you. 

A. Yes. 

Q. That you had requested. 

A. Yes. 

Q. And they said, fine, you should read those 
because those are Minnesota documents. 

MS. TYLER: Objection. 

Q. That Minnesota produced. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



CONFIDENTIAL 


382 

1 MS. TYLER: Objection. 

2 A. I did not request them for that reason. 

3 Q. You requested them because they were referenced. 

4 A. They were objective, they were there, they were 

5 assumed to be the state of Minnesota's research in 

6 this area done by research scholars. 

IQ. Is that what you thought they were, you thought 

8 that those documents were done by Minnesota 

9 researchers and scholars? 

10 A. Certainly a portion of it was, yes. The rest 

11 was all educational assessments. 

12 Q. And you thought they were peer review articles, 

13 did you? 

14 A. Some of the material sent was peer-review 

15 articles, I believe, or the drafting of articles. 

16 Q. Do you think a lot of it was? 

17 MS. TYLER: Objection. 

18 A. By weight, by weight, I would say no. By 

19 weight, the majority of that was the descriptions of 

20 the programmatic interventions that were going to be 

21 in Minnesota or had been, actually had been. 

22 Q. You at least had the full knowledge when you 

23 made this request and got this big bankers box of 

24 documents that you could ask for documents, you knew 

25 that. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

383 

A. Oh, yes. I can always ask for documents. 

Q. And so if you wanted to look at these snippets 
and see them in their greater context and see who 
wrote them and who the memos went to, and then if you 
even wanted to see memos before those and after 
those, you could have asked this lawyer sitting next 
to you who is aggressively objecting, you could have 
asked her for those documents, couldn't you? 

MS. TYLER: Objection. 

Q. Right? 

A. I believe I could have had that opportunity, I 
could have. 

Q. And at least after reading that paragraph citing 
those four tobacco company documents that she 
purports to cite, as we said, you didn't do that; 
right? 

MS. TYLER: Objection. 

A. No. 

Q. And if, just for a moment, because now this is 
not a very big assumption; okay? Let's just assume 
for a moment that one of your colleagues, in fact, 
did quote these documents accurately; okay? 

A. Okay. 

Q. In this paragraph that we just read part of on 
page 10 and part of on page 11; okay? 
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A. Uh-huh. 

Q. From these four different companies; okay? 

A. Uh-huh. 

Q. Then in fact, in fact, if she did quote them 
accurately, it would absolutely be a bald face lie 
for any of these tobacco companies to state publicly 
in any way, shape or form that they are not 
interested in kids becoming smokers, wouldn't they? 

MS. TYLER: Objection. 

A. Absolutely not. 

Q. Okay. Absolutely not; right? 

A. I have no idea of the context nor have you shown 
me these documents, I don't know who wrote them, 
whether the companies approved them or disapproved of 
them. This could be an individual just randomly 
writing. I don't know who they are written to, who 
received them, what action was taken, if any action 
was ever taken. This is a document that said someone 
should do something, might do something but beyond 
that these are simply taken out of context from 
documents for which I have no historical knowledge of 
whatsoever and which the — you have purported exist 
in the millions. 

Q. You characterize anything you want in any way 
you want; okay? Do that all day. I'm really not 
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going to take the time to argue with you. But, let's 
just assume that those little objections you just 
raised are cured, and let's cure them, you and me 
together right here, because we can do this, allowed 
by rule of law, that: One, they are not taken out of 
context; two, they are not disapproved of in any way, 
shape or form by the company; three, that there are 
more statements very similar to this where these came 
from; four, that they were acted upon thoroughly by 
top management as well as by mid-level management. 
Just assume all that, which we can do. Have that in 
mind? 

A. Got it. 

Q. Then if those things are true, then in fact if 
these companies came out and said we are not 
interested in kids, assuming those things are true, 
if they said we are not interested in kids, at a 
minimum, you would agree with me we have a 
hypothetical inconsistency, wouldn't you? 

MS. TYLER: Objection. 

A. I don't understand your question. 

Q. What problem do you have with the question? 

A. You said that you would make it true by the rule 
of law and so I didn't understand now what happened. 
Q. It's true we can make assumptions, all those 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

386 

assumptions are true. Assume they are true as an 
assumption. 

A. Then it's just Alice in Wonderland, as stated 
yesterday, that you made a set of assumptions by rule 
of law, and that therefore whatever you wish to have 
be true or not true is whatever is true or not true 
given a series of assumptions for which I've received 
no documents to know whether anything is true or not, 
and I'm not in the business of speculating with 
regard to a set assumptions that you have made about 
whether something is true or not drawn on documents. 
Q. All right. 

A. Which I don't get to see. 

Q. All right. But you do get to see them. You 
told me that. You understand that you could look at 
these, you understood that. You are being paid by 
the tobacco companies and it's their documents and 
you have told me, I think about ten times, that you 
know you could ask for these documents. You know 
that. 

MS. TYLER: Objection. 

A. I've asked to see them here and no one — you 
don't provide them for me. 

Q. Have you asked — Let's be clear about that. 

You in fact have asked these lawyers sitting here, 
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these three hours representing tobacco companies to 
look at these documents last night? 

MS. TYLER: Objection, that's not what he 

said. 

Q. And they didn't show them to you? 

MS. TYLER: Objection. 

A. No, sir, I said I asked you. 

Q. I don't represent the tobacco companies, I don't 
own their documents, you see. I represent the state 
of Minnesota. 

A. Uh-huh. 

Q. You understand that, don't you? We talked about 
that in the very beginning, I represent Hubert 
Humphrey and Blue Cross and Blue Shield, do you 
understand that? 

A. I understand that now. 

Q. You didn't understand that yesterday? 

A. I assumed it but I believe — 

Q. I told you that when we started the deposition. 
You don't recall I told you, hey, I represent the 
plaintiff. Do you recall that now? 

A. Yeah, I think you gave that whole litany, yes. 

Q. But now you are asking me to see these 

documents. Do you want to see them? 

A. I just — If you want me to take a look at this 
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1 

to assess this piece, this paragraph, and 

you have 

2 

made 

the assumptions. I don't know what 

else I'm 

3 

supposed to do. 


4 

Q. 

Do you want to see them? 


5 

A. 

It's up to you. Otherwise it's just 

a set of 

6 

Q. 

I thought you said — 


7 

A. 

— assumptions. 


8 

Q. 

I thought you said you asked for them? 

9 


MS. TYLER: Objection. 


10 

Q. 

Have you or have you not asked for them? 

11 

A. 

I asked for this them. 


12 

Q. 

But you only want them from me, you 

don't want 


13 to get them from them; is that right? 

14 MS. TYLER: Objection. 

15 A. I only asked if we are going to look and talk 

16 about a document, if we would talk about the document 

17 we are going to be looking at and making 

18 assumptions. That's the only documents we have asked 


19 

for 

during 

the 

last day. 

20 

Q. 

Let' s 

go 

to page 12, please. 

21 

A. 

Yes . 



22 

Q. 

Go to 

the 

second paragraph. Do you see the 


23 second paragraph there? Do you see the second 

24 sentence? It says, "Youth are aware of and recognize 

25 tobacco advertising and promotional methods...." Do 
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1 you see that? 

2 MS. TYLER: I'm sorry, where are you? 

3 MR. MANNING: Second paragraph, second 

4 sentence. I asked the witness if he saw it. 

5 Q. Do you see it? 

6 A. Yes. 

7 Q. Goes on to say — you disagree with that 

8 statement? Citing to the United States Department of 

9 Health and Human Services report of 1994. Do you 


10 

disagree with it? 



11 

A. 

No. 



12 


MS. TYLER: Objection. 



13 

Q. 

Pardon me? 



14 

A. 

No, I — 



15 

Q. 

No, you don't? 



16 

A. 

Don't believe I have any — 



17 

Q. 

The next sentence says — 



18 


MS. TYLER: Objection. 

Would you 

let him 

19 

finish his answer? 



20 

A. 

I said I don't have any objections but 

I don't 

21 

know 

right this minute if this — 

this is not 


22 purported to be a quote, et cetera, or a general 

23 theme. It's just a statement. 

24 Q. It's a statement that's cited to a source and my 

25 question to you — 
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A. So if we look at the source it's coming from, 
let's find the source and we will look at it, look at 
the specific document and see if that's specifically 
what that document said. 

Q. I asked you a — 

A. I'll see if I can find it. 

Q. I'm not asking you to look at the document. 

It's not there. You know that. 

A. The doc — 

Q. The only thing that are there — the documents 
aren't there. Those are citations of materials she 
has relied on. 

A. Can I see the document? Are you — 

Q. Sir, when you received Dr. Perry's report, did 
you call these lawyers and say, you know what, not 
only do I — I mean I know you haven't asked for any 
of the tobacco documents, we have established that 
thoroughly. You didn't even call them and say, gosh, 
give me every document that Dr. Perry cites in her 
report from a — her principal references, you didn't 
ask for those, did you? 

MS. TYLER: Objection. 

A. No. 

Q. No? 

A. No. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



CONFIDENTIAL 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


391 

Q. Thank you. Now so this sentence that I read to 
you, the question is, do you disagree with the 
sentence, "Youth are aware of and recognize tobacco 
advertising and promotional methods," do you disagree 
with that? 

A. No, I don't disagree with it. 

Q. Next sentence: "Awareness of advertising by 
young adolescents is shown to be associated with 
smoking intentions and behavior (National Cancer 
Institute of Canada)." Do you disagree with that 
statement? 

A. I have no knowledge of the awareness of 
cigarette smoking by adolescents in Canada, no. 

Q. Next sentence: Published research studies show 
adolescents smoke the most advertised brands, brands, 
that brand marketing is associated with 
disproportionate market share among youth and the 
targeted ad campaigns are associated with increases 
in smoking among youth. Do you disagree with those 
statements? 

MS. TYLER: Objection. 

A. Which statements? 

Q. There are three of them, aren't there? 

A. There are a number of statements here, yes. 

Q. They are separated out by commas. Let's take 
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the first one. "Published research studies show 
adolescents smoke the most advertised brands," do you 
disagree with that? 

A. I think that's claimed in research, yes. 

Q. Next clause: "that brand marketing is 
associated with disproportionate market share among 
youth." Do you disagree with that? 

A. There is — The word "association" rather than 
any causal link or relationship, I don't have any 
marketing — I don't know what market share is, 
market — I don't know what a market share is and I 
don't know what a disproportionate market share 
therefore is, so I — I have no grounds on which to 
agree or disagree. 

Q. Next clause: "and that targeted ad campaigns 
are associated with increases in smoking among 
youth." Do you disagree with that? 

A. Once again I'm not an advertising expert, it's 
outside of my area of expertise. I don't know what a 
targeted ad campaign is and therefore I would not 
know whether it would be associated or not associated 
with increase in smoking. I would assume it would be 
a spurious correlation. 

Q. But that clause there, essentially what you are 
telling me is that that clause is beyond your 
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expertise? 

A. I said I believe it would be a spurious 
correlation. 

Q. And why do you believe it would be a spurious 
correlation? 

A. If I have even the slightest idea what a 
targeted ad is or an ad is, and I don't know what 
youth is referred to here by Dr. Perry, does she mean 
adolescents, does she mean young adults, does she 
mean older, young persons. I don't have a range or 
knowledge of what she is purporting to say this 
specific grouping is, so it — it's quite — it's 
fuzzy as to what she is trying to get to. Youth, if 
we take it in the genre, respond to peers for their 
expectations and their cigarette brand choices as far 
as we know in their starting smoking. 

(Interruption by the reporter.) 

Q. And the way we know that is by talking to 
adolescents through the research; correct? 

A. The researcher asks the adolescents. 

Q. That's how you — 

You are basing your opinion about there being no 
connection between advertising and promotional 
activities, all promotional activities, being no 
relationship between advertising and all promotional 
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activities and kids starting smoking, you are basing 
your no relationship exists on the self-reporting of 
kids in response to interviews. 

A. Absolutely not. 

MS. TYLER: Objection. 

Q. Pardon me? 

A. Absolutely not. 

Q. What are you basing it on? 

A. Besides the interviews and data in the 
literature, also the — the depositions from 
Minnesota. 

Q. Those are the ones we don't even know which ones 
you read? 

A. I read all of them, I stated yesterday I read 
all of them. 

Q. But I don't know what all of them is because all 
you said is relevant testimony and you made a 
determination of what's relevant and I don't know 
which ones you read. 

MS. TYLER: Objection. 

A. Excuse me, I did not say that. That is 
misstating my testimony, totally a distortion. 

Q. I'll tell you what your report says. 

MS. TYLER: Objection. We clarified it 

yesterday. 
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MR. MANNING: Let's clarify it. I disagree 
we clarified it. 

MS. TYLER: He testified he read them all. 
Q. All of what? 

A. All of the depositions taken in Minnesota for 
this case. 

Q. You read what was sent to you; right? Someone 
sent you depositions; right? 

A. I asked for all of them. They sent me — 

Q. And they told you they sent you all depositions 
that had been taken of Medicaid recipients in the 
state of Minnesota's lawsuit against the tobacco 
companies; is that right? 

A. That's correct. 

Q. And how many of those did you read? 

A. I don't know the numbers specifically but, once 
again, if you measure by boxes, there were boxes of 
them. 

Q. And your understanding is that you got all of 
them and you've read all of them; right? 

A. That's correct. 

Q. Good. Now go ahead, you are telling me what 
else your opinion is based on. 

MS. TYLER: Objection. 

Q. It's based on self-reporting studies? 
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A. Uh-huh. 

Q. Interviews with kids; right? 

A. Interviews with kids. 

Q. The Medicaid depositions taken in this case? 

A. FDA focus groups. 

Q. And what else? 

A. That would be, I believe, a reasonably broad 
spectrum of bases of what's in the literature, what's 
— the FDA interviewing data and the transcripts 
from — 

Q. And other than the Medicaid depositions and the 
other — let's exclude those for a moment and let's 
exclude the FDA focus groups for a moment. I know 
they are part of it. All I'm talking to you about is 
the studies that you have read. 

A. Uh-huh. 

Q. Those are the self-reporting of kids done 
through the interviews of kids; correct? 

MS. TYLER: Objection. 

Q. As to what has influenced their behavior to 
start smoking; correct? 

A. I believe so. 

Q. All right. Now we know the bases of your 
opinion. It's upon those — 

A. No, sir. 
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1 Q. — three items? 

2 A. Oh, no, sir. The total amount of data that I 

3 presented to you and the total number of things and 

4 even the things you excluded from having me put on 

5 the table are the total amount. Not the things you 

6 excluded but all the pieces are part of it. 

7 Q. Listen to me. I know you read every day and 

8 every week and all that in high-risk behavior; okay? 

9 But you have arrived at an opinion in this case. 


10 



MS. TYLER: Objection. 


11 

A. 

I'm 

sorry. 


12 

Q. 

You 

arrived at an opinion in this case, have 

13 

not? 




14 

A. 

Single opinion? 


15 

Q. 

A few. They are in your report. We 

read it 

16 

A. 

Yes, 

sir. 


17 

Q. 

This 

is what you told me, your opinions are 

18 

your 

report. 


19 

A. 

No. 

You said I arrived at an opinion 

• 

20 

Q. 

You 

arrived at one and you arrived at 

others 

21 

that 

are 

in your report; correct? 


22 

A. 

Yes . 



23 

Q. 

One 

of the opinions you arrived at is 

that 


24 advertising and all promotional activities and 

25 marketing activities of tobacco companies have no 
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impact on kids starting smoking at all. That's one 
of your opinions. 

A. Credible studies and all material that I have 
and the research and literature that I read, I do not 
find, based on all the material, whether it be in 
transcripts, whether it be in, you know, legal 
documents, whether it be things from the Minnesota 
depositions, be it anywhere, I do not see the impact 
of advertising being a purported source of why 
children have an uptake in smoking. 

Q. Right, I understand. That's your opinion; 
right? 

A. That's my opinion. 

Q. And there are three different classifications of 
data upon which you have relied for that opinion: 

One are articles, scholarly peer-review research 
articles, correct, one? 

A. Right. 

Q. Two is FDA focus groups. 

A. Uh-huh. 

Q. Three are all the depositions in this case, the 
Medicaid depositions; right? 

A. Uh-huh. 

Q. Anything else? 

A. As we discussed yesterday, the research we have 
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ongoing in terms of asking people in the field, as 
you said, face-to-face interviews with people. 

Q. The one that you are doing right now, don't 
exclude that. 

A. No. And one in the past, seeing the same 
patterns, all those — 

Q. Got it. 

A. — data from all the studies, asking questions 
of people. 

Q. Okay, got it. Now as to the articles, the 
scholarly literature — 

A. Uh-huh. 

Q. — that's the only category of these four that 
I'm going to talk with you about. 

A. Okay. 

Q. I know you read the FDA focus group stuff, you 
told me that, and I'm not trying to get you to not 
talk about it. I just want to focus for a minute so 
we both know what we are talking about and the jury 
knows what we are talking about. 

A. Uh-huh. 

Q. And we are not talking about the studies that 
you got the million-dollar grant to go and interview 
people in six studies and we are not talking — 

A. That's a misstatement of the context in which 
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1 it's been done. I only interview in one city. 

2 Q. I understand that, but other people are — 

3 okay. We are not talking about that. 

4 MS. TYLER: Objection. 

5 Q. We are talking about the articles now; okay? 

6 Got it? The research literature; okay? Got it? 

7 A. Okay. 

8 Q. The basis of your opinion that advertising and 

9 promotional, all promotional marketing activities 

10 have no impact on kids starting, as to the 

11 literature, is based on the self-reporting of kids in 

12 that literature; correct? 

13 MS. TYLER: Objection. 

14 A. Incorrect. It's the absence thereof of 

15 reporting that there was an impact in credible 

16 literature. 


17 

Q. 

And that's it? 




18 

A. 

That's it. 




19 

Q. 

Thank you. 




20 

A. 

Of — In literature, not 

with 

regard 

to all the 

21 

other 

pieces of material that 

all 

fit together. 

22 

Q. 

I said that four times at the 

intro. 

We are 

23 

only 

talking about the literature; 

right? 

That's all 

24 

I was 

talking about. That's 

all you are 

talking 

25 

about 

; right? Just so we are 

on the same 
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wavelength. Okay. 

A. Uh-huh. 

Q. Do you know what the Fairness Doctrine is, sir? 
A. I believe it deals with the — could you explain 
it to me? 

Q. Sir, look at page 14. Now there was an entire 
paragraph of Dr. Perry's report on page 14 that 
talked about to some extent, there may be other 
things talked about in the paragraph, I'm not trying 
to characterize an entire page, but this page on page 
14, one page before the last page of her report, she 
speaks about the Fairness Doctrine a number of 
times. Right? 

A. Correct. 

Q. And you read that? 

A. Right. 

Q. When you read it, did you understand what the 
Fairness Doctrine was or is? 

MS. TYLER: Objection. 

A. As a layman, I think I have a general feeling 
for, you know, what I think it is, or at least what I 
thought it is then and what I think it is now. 

Q. Tell us what the Fairness Doctrine is, what you 
thought it was then and what it is now. 

A. It may encompass more than or less than what I 
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expect in terms of there can't be advertising in 
certain areas and piaces and it has to be — it's 
restricted and that there are warning systems on 
products. That's what I put in my mind. I may be 
wrong but that's what I put in my mind. It's a 
restriction of what the cigarette industry can do in 
terms of addressing its — its use of its 
advertising. 

Q. Anything else as you understand? I want to make 
sure I know everything you know about the Fairness 
Doctrine. 

A. That's just what I think it is. 

Q. Why did you make this qualification that you are 
talking as a layman? Why are you telling me as a 
layman about the Fairness Doctrine? You are here as 
a purported — an attempted expert on behalf of the 
tobacco industry to talk about various things you are 
talking about in your report and you've got a chance 
to read Dr. Perry's report that references the 
Fairness Doctrine a number of times here on page 14. 
A. Uh-huh. 

Q. Why are you telling me about the Fairness 
Doctrine as a layman? 

MS. TYLER: Objection. He told you we 
wasn't an advertising expert. 
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1 MR. MANNING: Do you — Counsel, you are 

2 out of bounds. 

3 MS. TYLER: I'm not. 

4 MR. MANNING: You are out of bounds. That 

5 objection is out of bounds and it's explicitly talked 

6 about, so state a one-word objection and, if you 

7 want, another word, the basis, unless I'm asking 

8 about privilege, and then jump on me and instruct him 

9 not to answer. And if I go beyond that, then I'll 


10 

live with what I 

do. 

Other than that, please abide 

11 

by 

the court order. 


12 

A. 

I 'm sorry -- 

- 


13 

Q. 

I'll re-ask 

the 

question. 

14 

A. 

Thank you. 



15 

Q. 

Why did you 

make 

the distinction that you are 


16 telling me as a layman? I'm not talking to you as a 

17 layman. You are not a man off the street, you are a 

18 man the people have paid countless greenbacks to in 

19 your pocket and you are in here testifying on behalf 

20 of the tobacco industry, and I'm asking you as an 

21 expert do you know what the Fairness Doctrine is? 

22 A. I would have to review the document and set it 

23 in front of me and I would review it sentence by 

24 sentence with you as an expert. Otherwise, I would 

25 just give you my personal opinion as to what I recall 


STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

404 

and think it is. If there is a copy here, I'd be 
happy to review it with you. 

Q. When you read Dr. Perry's report — we know you 
didn't ask for any documents so we won't go over that 
again — you didn't ask anybody, even what the 
Fairness Doctrine is, did you? 

A. I relied on my own personal assessment of what I 
felt it was in general boundaries. I think that 
would be quite normal. 

Q. And you don't know anything about the 
intricacies of the Fairness Doctrine and how it 
worked and what its impact was and what role the 
tobacco industry played with respect to the Fairness 
Doctrine, do you? 

MS. TYLER: Objection. 

A. I am not an advertising expert, I was not asked 
to be called as an advertising expert witness and it 
falls outside my area of expertise. I was not asked 
to do this nor do I claim this in any way, shape or 
form. 

(Recess taken from 9:27 9:40 a.m.) 

BY MR. MANNING: 

Q. Dr. Morse, would you agree that your work with 
adolescents and high-risk behavior, that in general 
adolescents have a hard time personalizing health 
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risks? 

A. With not meaning to pick an argument with you, 
adolescents who engage in high-risk behavior patterns 
certainly have a hard time doing that, harder than 
even the average adolescent. 

Q. All adolescents, by the nature of adolescents, 
not all because obviously any time you talk about all 
there is exceptions at either end of the stream, but 
the nature of adolescents is that the adolescent has 
a more difficult time personalizing risk than the 
adult? 

A. Yes. 

Q. And those adolescents who engage in high-risk 
behavior have a more difficult time than the rest of 
adolescents in personalizing health risks? 

A. That would be my professional opinion. 

Q. Was your first contact by the industry — who 
was it by? Who was the first person from a lawyer on 
behalf of the tobacco industry to contact you? 

A. In this case? 

Q. No. Any case, any case. The first time that 
you recall being contacted, who by the industry. 

MS. TYLER: Objection. 

A. I wasn't ever contacted by the industry. 

Q. But you were contacted by the lawyers who work 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

406 

for the industry. 

A. Yes. 

Q. When was the first time that you recall that you 
know that you were contacted by a lawyer who worked 
for the tobacco industry? 

A. Four, five years ago. 

Q. Who was it? 

A. Allen Purvis. 

Q. Allen Purvis. Your first contact was not by 
Womble Carlyle? Was it? 

A. I don't — to my recollection — Womble 
Carlyle. 

Q. Do you know them? 

A. Not to my recollection do I know him. 

Q. Don't know them, don't remember any contact by 
them? 

MS. TYLER: Objection. 

A. I don't remember. The name does not sound 
familiar. I meet literally hundreds of people in an 
average week and I must admit I do not remember all 
names of any groups of persons that — 

Q. Have you ever heard of a G. C. Windom? 

A. Once again I — I don't — it's not a familiar 
name to me. 

Q. Have you ever testified in front of 
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congressional committees of any type on behalf of the 
tobacco industry? 

A. You mean stand at a microphone and testify? 

No. 

Q. Have you ever offered testimony in Washington in 
any way, shape or form? 

MS. TYLER: Objection. 

A. If I understand your question, if I'm, a layman, 
correct, I did a — wrote a response to the FDA in 
1995. 

Q. That was a written response? 

A. Yes. I didn't testify. 

Q. You submitted a written response? 

A. Yes. 

Q. And — 

A. Well — 

Q. I'm sorry? 

A. Yes. 

Q. Is that the only time that you recall that you 
submitted a written response? Did you just do it 
once? 

A. I think in that same event, there may be 
actually two responses or one response. That I'm not 
sure. That would be it, though. That's the sole 
kind of a channel. I don't remember at any other 
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time have I communicated with the FDA that I 
remember. 

Q. It was in response to the FDA. 

A. Yes. They had a public statement and they — 
they said if you wish to respond, respond. 

Q. Did they say that to you or did they say that to 
the tobacco industry and the tobacco industry or 
someone on its behalf, like Allen Purvis or someone 
else, contacted you and then you responded? 

A. Allen Purvis contacted me. 

Q. So Allen Purvis, who you knew was working for 
the tobacco industry, called you to say, Ed, will you 
please, or will you take a look at responding to the 
FDA? 

MS. TYLER: Objection. I think you are 
getting into a privileged area. 

MR. MANNING: That's fine. I'm asking a 
preliminary question. 

Q. I don't want any substance of your 
communications other than a phone call that — 

A. Yes. 

Q. — said will you fly here or will you send this 
there; okay? 

A. Yes. 

Q. So Purvis called and asked you if you would 
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1 respond. 


2 


MS. TYLER: Objection. 


3 

A. 

Yes . 


4 

Q. 

And you never flew to Washington. 


5 


MS. TYLER: Objection. 


6 

Q. 

To do it verbally. 


7 


MS. TYLER: Objection. 


8 

A. 

No. 


9 

Q. 

Did you get the paper of the FDA that 

you were 

10 

responding to? 


11 

A. 

Yes. 


12 

Q. 

What was it? 


13 

A. 

It was a document which I read. 


14 

Q. 

What was the document? 


15 

A. 

Specifying the intention to alter the 

way the 


16 cigarette companies — there may have been other 

17 things in there — specifically relationship to 

18 adolescents and the relationship thereof of — I 

19 think — I guess selling cigarettes, if that's — 

20 that's also called advertising. I've used the word 

21 selling cigarettes. 

22 Q. Was it the proposed rule in 1995, in August of 

23 1995, August 11 of '95 that we saw cited in Dr. 

24 Perry's report that you were responding to? 

25 A. I honestly don't know if that's the date 
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specifically without going and finding those papers 
and saying is that the paper and is that the exact 
thing. I didn't catalog it that way. I was just — 
this was a document that the FDA was — I — I once 
again would be — if it's a law, they wanted to make, 
something — I guess not ledge — bureaucratic law. 

Q. A rule? 

A. A rule. And they were asking for people to 
comment on that. 

Q. Okay. And they asked the tobacco industry and 
someone on the tobacco industry's behalf contacted 
you. 

MS. TYLER: Objection. 

A. That wouldn't be my understanding. I thought it 
was for the whole American public to be able to look 
at, that it's something just as a matter of course 
the FDA said here's something we are going to do and 
everybody in the world can see that. 

Q. Do you recall whether or not you have cited to 
me in your report someplace that you did in fact do 
this paper in response to the FDA, do you recall 
whether it's in your curriculum vitae or in your 
report or your principal references or in your list 
of — 

A. Yes. 
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Q. 


- depositions or trials? 

A. 

I 

believe so, yes. 

Q. 

Where is it, please. 

A. 

I 

don't have a copy. 


MS. TYLER: Give him the exhibit back. 
(Witness given Exhibit 4100.) 

A. Comments of — I guess it's cataloged under the 
comments, it's in a volume — 

Q. What page are you on? 

A. I'm sorry. Page 2, under comments here. 

Q. Is it under — okay. Thank you. Go ahead. 

A. That's — that's it. 

Q. Comments of the Tobacco Industry Before the U.S. 
Food and Drug Administration, volumes VII and VIII 
contains your written submission to the FDA? 

A. Right. 

Q. You will at least admit that here on page 2 it 
doesn't say anything about this being your paper, and 
it's listed as one of the principal references for 
Dr. Edward V. Morse. It's not listed that you wrote 
it, your comments, or that you wrote comments, is it? 
A. That's correct. It's just a piece of a larger 
document. 

Q. Right. So for me to have understood that in 
fact you yourself made comments in written form to 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



CONFIDENTIAL 


412 

1 the FDA, I couldn't find it from this document. I 

2 had to go find it myself, didn't I? 

3 MS. TYLER: Objection. 

4 Q. Didn't I? 

5 A. There was no intent to — for subterfuge on my 

6 part. I apologize. 

7 Q. Do you agree, sir, that drugs should be 

8 regulated by the FDA? 


9 

A. 

All prescription drugs? 


10 

Q. 

Sure. 


11 

A. 

Yes . 


12 

Q. 

Do you agree that cigarettes should be regulated 

13 

by the FDA? 


14 

A. 

I have no opinion on this at this 

time. 

15 

Q. 

No opinion. 


16 

A. 

Neither professionally — I mean - 

— No, I don't 

17 

have 

an opinion at this time. 


18 

Q. 

Is your work, your expert work here complete? 

19 

Are 

you finished? 


20 

A. 

Could you restate the question? 


21 

Q. 

Are you finished with your expert 

work in this 

22 

case 

, to your knowledge? 


23 


MS. TYLER: Objection. 


24 

A. 

No. I'm — I wouldn't think so. 

New articles 

25 

will 

come out, new materials will come 

out and I 
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would — now that I'm involved in this case, I would 
continue to read. 

Q. Do you intend to come to Minnesota to testify in 
January of 1998? 

A. I have not been asked or told. No one suggested 
that I come. 

Q. You have not formulated any intention to do 
that? 

MS. TYLER: Objection. 

Q. Is that right? 

A. Correct. 

Q. What further work will you do? 

MS. TYLER: Objection. 

A. With regard to this case? 

Q. Yes. 

A. Continue to read in the general area but not 
specifically in relation to this case. In 
relationship to the research and work that I do. 

Q. And that's all? 

MS. TYLER: Objection. 

A. I'm not sure what else would be included or 
excluded. I'm sorry. 

MR. MANNING: We need to mark this. 
(Plaintiffs' Deposition Exhibit 4102 was 
marked for identification.) 
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BY MR. MANNING: 

Q. Sir, I'm going to show you what's been marked 
Deposition Exhibit 4102. Do you see that? 

A. Yes, sir. 

Q. And that appears to be dated at the top there 
February 21, 1973; right? 

A. Correct. 

Q. It's from a Mr. R. L. Johnson to an R. A. 
Pittman; right? 

A. Yes. 

Q. Appears to be a Brown & Williamson document on 
the top; right? 

A. It appears so. 

Q. I'm going to ask you, do you see where it says 
"CONCLUSIONS"? 

A. Yes, sir. 

Q. Direct you down to item number 3); okay? Do you 
see that? It says, "KOOL has shown little or no 
growth in share of users in the 26 + age group. 

Growth is from 16 - 25 year olds. At the present 
rate, a smoker in the 16 - 25 year age group will 
soon be three times as important to KOOL as a 
prospect in any other broad age category." Do you 
see that? 

A. Yes, sir. 
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10 A. Yes, sir. 

11 Q. Now if you will just turn back in this document 

12 about, let's see, one, two, three pages more, on — 

13 that's one, two, to the third page there. It says, 

14 "TOTAL KOOL SHARE OF USERS BY AGE." Do you see 

15 that? 

16 A. Uh-huh. 

17 Q. Sixteen to 25; right? 

18 A. Uh-huh. 

19 Q. And it has "Wave," Roman numeral I through 13; 

20 correct? 

21 A. Uh-huh. 

22 Q. And 1966 through '72, progressively goes up 

23 there, see that? 

24 A. Yes. 

25 Q. In terms of share of users by age, do you see 
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that under the 16 to 25 category it's increasing from 
3 over a period of time from '66 to 10.8 in '72? Do 
you see that? 

A. Yes, I see that. 

Q. Then you see that under the 26 to 40 group it's 
remaining relatively stable in the 4, a few years 5 
but between, essentially, all those years, 4.1 to 5.3 
at its highest. Do you see that? 

A. Yes, I believe so. 

Q. And the 41 plus is again predominantly in the 
four one category on average; correct? 

A. Yes, those are numbers that I see, yes. 

Q. I'm just going to ask you to stack those up, if 
you will. 

(Plaintiffs' Deposition Exhibit 4103 was 
marked for identification and subsequently 
withdrawn.) 

BY MR. MANNING: 

Q. Just so we record history properly here, we have 
had a historic moment here, this exhibit I showed 
you, 4102, in the entire course of your work for 
lawyers who work for the tobacco companies over the 
last either three to five years, whatever it is, this 
is the first moment in time that you are aware that 
you have ever in your life seen a tobacco company 
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document, the one I just showed you. Exhibit 4102, a 
Brown & Williamson document; correct? 

A. Excluding all snippets purported to be parts 
from documents and are what are in the newspaper, 
documents, that would be the first document. 

Q. It's the first real tobacco document you have 
ever seen that's not a snippet — 

A. Snippet or something from the newspaper or 
whatever. 

Q. Yes. 

A. Yes. 

Q. Okay. It's history. 

MS. TYLER: Objection. 

Q. Now showing you what's Plaintiffs' Exhibit 4103, 
have you seen that document before? 

A. Not to my knowledge. 

MR. MANNING: Can we go off the record a 

second? 

(Discussion off the record.) 

(Plaintiffs' Exhibit 4103 withdrawn. 

Exhibit previously marked as Plaintiffs' 
3137 . ) 

BY MR. MANNING: 

Q. Now, sir, you — you have a document here that's 
been marked Plaintiffs' Exhibit 3137; correct? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

418 

A. Correct. 

Q. And if you can look back to the last page, it 
appears to be a document from a Warren Cowan, 
C-O-W-A-N, who is the president, he lists himself as 
president, if you go back to the first page, of 
Rogers & Cowan, a public relations firm, and he is 
writing a letter to Mr. Gerald Long, Executive 
Vice President of R.J.R. Reynolds. Do you see that? 
A. Yes. 

Q. And he is writing it in 1981. Do you see? 

A. Yes. 

Q. Now I'm going to read, you know, a few 
paragraphs here but you are welcome to, obviously, 
read anything you want. But if you go to the third 
paragraph, it says, "Our primary objective for the 
year will remain the same, to have smoking featured 
in a prominent way, especially when it's tied 
favorably with celebrities." Next paragraph; "We 
believe our first year produced some excellent 
results in many different areas to help accomplish 
this objective and we plan to accelerate these 
activities in the upcoming months. Briefly, they 
include," and then he goes on, which I won't read. 

Bottom of that paragraph, he says among the 
films that met our criteria in which we were able to 
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1 place projects were "The Jazz Singer," Neil Diamond, 

2 "Backroads," Sally Field, "Cannonball Run" with Bert 

3 Reynolds, Farrah Fawcett, Roger Moore, "Only When I 

4 Laugh," Roger Mason [sic.], "Pennies from Heaven," 

5 Steve Martin, "Blowout" with John Travolta, "Rich and 

6 Famous" with Candice Bergen, Jacqueline Bisset. 

7 Now, if you go down three paragraphs on that 

8 second page, do you see where he says, "Encouraging 

9 smoking on television is another area, and our work 

10 in this area ranges from our personal contacts with 

11 celebrities encouraging them to smoke on the air, to 

12 supplying the green rooms of the major TV talk shows 

13 (TONIGHT SHOW, JOHN DAVIDSON, MERV GRIFFIN, MIKE 

14 DOUGLAS, HOUR MAGAZINE...) with quantities of the 

15 product for their guests." Do you see that? 


16 

A. 

Yes . 




17 

Q. 

Then he goes 

on here, go to the next ] 

page. 

Do 

18 

you 

see in this next page there is talking 

about 

the 

19 

Salem High Country 

Music Festival? Do you 

see that? 

20 

A. 

Yes. 




21 

Q. 

There is talk 

about the Ebony Fashion 

Fair, 

do 

22 

you 

see that? 




23 

A. 

Not yet. 




24 

Q. 

Down a ways. 

Do you see that? 



25 

A. 

Yes. 
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Q. There is talk about the Winston racing program, 
do you see that? 

A. Yes. 

Q. There is talk about the James Caan and the 
Winston rodeo program, do you see that? 

A. Yes. 

Q. Then there is even talk about good old Lucille 
Ball having a backgammon tournament in her name. Do 
you see that? 

A. Yes. 

Q. Yup. Then we go to the next page. Let me just 
go down. We will skip right down to almost the last 
paragraph, see there they are also talking about Zsa 
Zsa Gabor and Harold Robbins on the Merv Griffin 
show? Do you see that? 

A. Not yet but I — I'll be there in a minute. 

Yes. 

Q. And the next page, please. And then there is a 
request here by Mr. Cowan, the president, to increase 
his annual fee to $150,000 but he makes clear if any 
of these things take too much time they will come 
back and ask for a little bit more money; right? 

A. Yes. 

Q. Now were you aware before you just saw this 
exhibit here, 3137, that the tobacco industry has 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

421 

hired public relations firms in Beverly Hills, 
California, right there by Hollywood, to place 
cigarettes in the hands of movie stars? 

MS. TYLER: Objection. 

Q. Were you aware of that? 

A. In 1981? 

Q. At all. 

A. Yes. 

Q. You were aware of that? 

A. Yes. 

Q. And when — when did you become aware of that? 

A. Within the last two, three weeks, the Sunday 

magazine section of the New York Times raised the 
issue of cigarette smoking and it's appearance with 
celebrities, et cetera. 

Q. Was that the magazine section or was that a 

different portion of Times? 

A. The magazine section that comes in the Sunday 
New York Times. 

Q. It was an article that had a lot of coverage 
about Hillary Clinton and her disagreements with 
Hollywood in this regard, is that the article you are 
referring to? 

A. I believe that's the material that's been — it 
had some impact, I believe. 
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Q. But that's — that's, then, the first time you 
were aware of that, was when you saw that article in 
the times? 

A. Yes. 

Q. And that was three weeks ago. 

A. Could you — just so I'm accurate, the placement 

of cigarettes; right? Because I can't actually say 
that. I think I knew there was some squabble about 
this a while back about placement of cigarettes on T 

— on sound studios or movie studios and that that 
was something that was negotiated, but it was totally 
by lay incident of things that would get picked up in 
the newspaper. 

Q. Then this is the first time you are aware that 

— that there are in fact public relations firms who 
are hired, paid for by the tobacco industry who were 
actually trying to put cigarettes in the hands of 
specific movie stars like Farrah Fawcett, Bert 
Reynolds, Sally Mason; right? 

A. Marsha Mason, right. 

Q. Marsha Mason. Right? 

A. Right, uh-huh. 

Q. And this also confirms, then, does it not, the 
New York Times article that you read, that they also 
do place cigarettes on TV talk shows for the — the 
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guests? 

MS. TYLER: Objection. 

Q. Confirms that on the second page of the 
document, doesn't it? 

A. One's — With the exception one's a 1981 
document and one was a purported history thereof, 
this is an original document source some 16 years 
late, the other is the writer for the New York Times 
writing. I'm not chastising his veracity at all. 
There would certainly be a trend there. 

Q. In fact this would confirm his veracity? 

MS. TYLER: Objection. 

Q. Correct? 

A. I would certainly not find this would be false 
given the article that was written. 

Q. Right. And of course this confirms your also 
prior understanding that they are involved in the 
sponsorship of events such as race cars. Ebony 
fashion shows, Lucille Ball backgammon tournaments, 
things like that; right? 

MS. TYLER: Objection. 

Q. It confirms that? 

A. Confirms that. 

Q. It's now a fact in your mind. This document 
helps establish that? 
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A. This document would cast some validity on that. 

I don't know if these occurred. I think some of 
these — this is sort of like what we are going to do 
and other things what they have done. There are two 
categories of information here. Of all the ones they 
said they were going to do, I don't know, but this 
certainly indicates a pattern. 

Q. And what tobacco company's document is that, can 
you tell, on the side? Is that R.J. Reynolds 
document? 

MS. TYLER: Objection. 

Q. Is that what it appears to say? 

A. This RJRTC, I would assume. 

Q. Says produced by RJR, right, right on it? 

A. Okay. I'm confused. Just for a second. I 
thought this was from a — the public relations 
company. 

Q. But it's to Gerald Long — 

A. So then it becomes their property. Okay. Got 
it. Sorry. Slow. 

Q. That's all right. 

But it's to the executive vice president of RJR; 
right? 

A. Right. So now it's their document. I got it. 

Q. Now, sir, I'm going to show you what's been 
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marked as Plaintiffs' Exhibit 3138; okay? 

A. Uh-huh. 

Q. This is a document that says "CONFIDENTIAL" at 
the top; right? 

A. Yes. 

Q. And it's October 6, 1982; right? 

A. Yes. 

Q. And it's from a Ms. D. S. Burrows to a Mr. L. W. 
Hall, Jr.; right? 

A. Correct. 

Q. And the re on it is NBER models of price 
sensitivity by age and sex; right? 

A. Correct. 

Q. And then if you go to the bottom of the 
document, there is a summary of findings; right? 

A. I'm just doing the background that tells me what 
I'm looking at. Can I — 

Q. You bet. Go right ahead. 

A. I'm finding in the previous documents I — 

Q. Go right ahead, sir. 

A. Document number 1, I didn't understand the 
wording. I didn't understand what it was but I read 
it. If I could just look for one minute. 

Q. Got it? 

A. Okay. 
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IQ. I'm going — I'm not going to ask you, you know. 


2 

if you understood what's in the mind of the writer. 

3 

I'm 

going to 

ask you some pretty simple questions 

4 

here 

• 


5 

A. 

Okay. 


6 

0 . 

You see 

on this page there at the bottom, it 

7 

says 

"TEENS 

12-17" years old; right? 

8 

A. 

Uh-huh. 


9 

0 . 

Then it 

has "EFFECT ON," has "Incidence" and 

10 

"Consumption 

" and some negative numbers; right? 

11 

A. 

Uh-huh. 


12 

0 . 

Do you 

see that? 

13 

A. 

Yes. 


14 

0 . 

Then we 

go to the next page; okay? 

15 

A. 

I don ' t 

— Okay. I don't know what that means 

16 

0 . 

I'm not 

asking you to know that. 

17 

A. 

Okay. 

I see what you stated and pointed out. 

18 

0 . 

But the 

next — 


19 In the conclusion, it says, "But, the loss of 

20 younger adult males and teenagers," the last 

21 paragraph under "CONCLUSIONS"; okay? I'm going to 

22 read. Do you see that? 

23 A. Yes. 

24 Q. "...The loss of younger adult sales and 

25 teenagers is more important to the long term, drying 
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up the supply of new smokers to replace the old," and 
there is a little asterisk, and the asterisk says, 
down at the bottom: As discussed in my 9/21/82 memo 
regarding, quote, estimated change in industry trend 
following F.E.T. increase. 

It goes on up in there in this paragraph. This 
is not a fixed loss to the industry: its important 
— importance increases with time. In ten years, 
increased rate per day would have been expected to 
raise this group's consumption by more than 50%. Do 
you see that? 

MS. TYLER: Bill, I think you said "sales" 
and I think it's "males" in the first sentence. 

MR. MANNING: Thank you. Appreciate the 
correction. 

Q. Do you see that? 

A. Yes, I see the material you have read. 

Q. Now we know Diane S. Burrows is, by title, the 

marketing developing department; right? 

MS. TYLER: Objection. 

Q. Correct? 

A. That's what is purported here. 

Q. Then we go on to the next page, if you will. On 
Attachment A, here we have under 1980, we have "1982 
IMPORTANCE TO INDUSTRY," and then we have teenagers 
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1 12 to 17 listed again; right? 

2 A. That's a category on page 3, yes. 

3 Q. Then they have percent of smokers, rate per day, 

4 importance equals or something percentage of total 

5 consumption. Do you see that? 

6 A. I don't know what it means but I see it. 

7 Q. All we know is that somehow there was a study 

8 being done here about — in 1982 about the importance 

9 to industry that at least includes teenagers; 

10 correct? 

11 MS. TYLER: Objection. 

12 A. I don't even — I don't know that. I see this 

13 table and I — I agree there is a category here but I 

14 don't know what this is or if it is a study. 

15 Q. Then down below, Roman numeral II, we see a 

16 category teenagers 12 to 17, and that's under 

17 "IMPORTANCE TO PRICE IMPACT." Do you see that? 


18 

A. 

Okay. I see that on the page. 



19 


MR. MANNING: Here you go. 

Thank 

you. Now 

20 

I'm 

going to show you what's been marked as 


21 

Plaintiffs' one hundred thirty-one. 

1031; okay? Got 

22 

it? 




23 

A. 

Yes. 



24 

Q. 

It's titled young — 



25 


First of all, it's called "RJR 

SECRET"; 

right? 
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A. Yes. 

Q. Then it says "STRATEGIC RESEARCH REPORT." It's 
from that same Diane S. Burrows, February 29, 1984. 

Do you see that? 

A. Yes. 

Q. Same name as this prior document? 

A. Yes. Whether it's that — I don't know if 
that's the same person but the same name. 

Q. Right, right. And the title of this document is 
"YOUNGER ADULT SMOKERS: STRATEGIES AND 
OPPORTUNITIES"; right? 

A. Yes. 

Q. And it's copied to a bunch of people and blind 
copied to a bunch of people; right? 

A. That's — Yes, that's what it would say here. 

Q. We don't know the precise level of management of 
these people without having a good chart to the 
company at that point in time so we don't know how 
many are middle management, how many are top 
executives, how many are top, top, top executives, do 
we? 

A. I have no knowledge who these persons are in 
reiationship to R.J. Reynolds at all. 

Q. Right. You don't even know if they are R.J. 
Reynolds employees? 
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1 A. I don't know who they are. 

2 Q. You would have to say, look, when I'm reviewing 

3 these documents, these company documents, could I 

4 please have a chart, to the lawyer who represents 

5 R.J. Reynolds, can I please have a chart that would 

6 be a flowchart of who was what at the time in 1984, 

7 assuming one exists, and then, of course, you could 

8 find out who these people were; right? You 

9 understand you could do that? 

10 MS. TYLER: Objection. 

11 Q. Right? 

12 A. If that would assist me. 

13 Q. Now if we turn over to the next page. It is the 

14 abstract of the report. Again it says, "Younger 

15 adult smokers are shown to be critical to long term 

16 brand/company growth in the past, present and 

17 future. Younger adult performance of the six major 

18 brands in the last half century was analyzed to 

19 identify four common strategies/circumstances leading 

20 to their younger adult strength. They capitalized 

21 on: 


22 

1. 

Changes in external factors. 


23 

2 . 

Growth sectors among younger 

adult smokers. 

24 

3. 

Out-of-touch competitors. 


25 

4 . 

Product mildness communicated 

positively. 

P .0. 

BOX 
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Key recommendations include: 

...Establishment of separate younger adult 
smoker program/unit with customized 

procedures/measures, improved information resources, 
and a less competitor-centered focus." 

Do you see that? 

A. That's what appears on the page as you're 
reading it. 

Q. This is the first time that you have seen an 
internal RJR document that says that there may even 
be an intention to establish a separate younger adult 
smoker program unit; right? 

MS. TYLER: Objection. 

A. Whatever that is. I've never — 

Q. You don't know? 

A. I don't — I've never seen it before. 

Q. But at least now you have seen it, right now 
today for the first time. 

A. I see those words on the page, whatever that 
means. 

Q. You don't know whether R.J. Reynolds ever did 
establish — 

A. Nope. 

Q. — a separate younger adult smoker program unit, 
do you? 
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1 A. No. 

2 Q. But we at least know right now as we sit here at 

3 this moment on Friday, September 19th, 20th — what 

4 is it? 

5 A. Don't know. 

6 Q. At — 

7 MS. TYLER: The 19th. 

8 Q. September 19 at ten twenty-five Minneapolis 

9 time, that you now know that there is an internal 

10 document that says that they — a key recommendation 

11 is to establish a separate younger adult smoker 

12 program unit; right? 

13 A. That's what that says on that page. 

14 Q. Sure does. Now if we can turn back to the — 

15 two pages back, we now have a management summary; 

16 right? 

17 A. Yes. 

18 Q. And let's just go — Are you with me? 

19 A. Got it. This is the executive summary of this. 

20 Got it. Set. 

21 Q. Do you see where it says now under "MANAGEMENT 

22 SUMMARY" "THE IMPORTANCE OF YOUNGER ADULT SMOKERS"? 

23 A. Yes. 

24 Q. Now you would take that, as a Ph.D. person, to 

25 mean that in fact at least the person writing this 
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1 report thinks that younger adult smokers are 

2 important, don't you? 

3 MS. TYLER: Objection. 

4 A. No. Not — not necessarily. May think they are 

5 unimportant but — and I don't know who the category 

6 is, but that will come up, I'm sure. 

7 Q. So you think — 

8 A. Has some opinion. 

9 Q. That's fine. But let's just be clear for the 

10 jury so you are talking to them here. You think for 

11 the ladies and gentlemen here of the jury that it's 

12 possible that the drafter of this thinks that the 

13 young adult smokers are unimportant, that's what you 

14 think. 

15 A. No, I'm just saying could. I would have to 

16 remain objective. It could go either way. I haven't 

17 read it. That's all I'm saying to you, open mind. 

18 Q. Good. 

19 A. Whatever way he wants. I'll read. 

20 Q. Then let's read. Says, "Younger adult smokers 

21 have been the critical factor in the growth and 

22 decline of every major brand and company over the 

23 last 50 years." That's a powerful statement, isn't 

24 it? 

25 A. Uh-huh. 
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Q. You agree it's a powerful statement? 

A. Well it — I don't know whether it's true but 
it's certainly a strong statement, yes. 

Q. Then you as an objective researcher, a powerful 
statement like that that is directly on issue and 
point with something that you are rendering an 
opinion on, when you see a powerful statement like 
that, if you are an objective researcher, you might 
want to know if that's true or not, wouldn't you? 

MS. TYLER: Objection. 

Q. Wouldn't you even be interested to know if it is 
true? If it's true that younger adult smokers have 
been the critical factor in the growth and decline of 
every major brand and company over the last 50 years, 
wouldn't you want to know? 

A. I'm not sure if it addresses anything 
specifically of — it provides a general context. 
Specifically to say do I need to know or further 
verification or knowledge of that, I think the 
Michigan monitoring the future data, not for the last 
— for 25 years points out the level of smoking 
behavior of this range of persons flat out. So I 
would, from my perspective as a researcher, I would 
— I don't know if I would go any further and say, 
okay, that seems to generally confirm. 
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Q. But the Michigan study doesn't say anything 
about smokers in relationship to brands and success 
of brands and the success of tobacco companies, does 
it? 

A. No, no, no. 

Q. So if you were an objective researcher and you 
were offering opinions like to the FDA in a written 
comment form or in courts of law under oath and you 
read something like this — I just want to know what 
your level of interest really is — would you be 
interested? 

MS. TYLER: Objection. 

Q. As an objective researcher to — when you see a 
powerful statement like that that we both agree is 
powerful, would you want to know whether it's true 
and follow up? 

MS. TYLER: Objection. 

A. For the following reason, I most likely would 
not follow up in that it's the smoking of the 
cigarette, not the — the use of the actual 
cigarette, not the brand or the company that made the 
cigarette that I'm concerned with. The high-risk 
behavior attached to smoking behavior I don't believe 
has things to do with the brand or the company. 

Q. So you — 
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1 A. I probably would say, okay, if that's what they 

2 say, that's a strong statement. I'll go with it, but 

3 the brand itself or company that made that item would 

4 be — it could be tertiary but would be less 

5 interesting. 

6 Q. Tertiary. And I think I understand that but for 

7 the ladies and gentlemen of the jury, let's be clear 

8 here, what you are saying is you can come before this 

9 jury and attempt to give an opinion about the impact 

10 of advertising and all promotional activities on the 

11 starting behavior of kids and never look at brand 

12 choice and the impact of kids and brand choice. 

13 A. I think that's a different question than what I 

14 render my professional opinion on, yes. 

15 Q. Good. And you don't need to do that, you don't 

16 need to look at brand choice at all In order to 

17 render your professional opinion. Just don't need 

18 to. 

19 A. At this time, with that caveat, it doesn't 

20 strike me that it's necessary to know exactly which 

21 brand the child starts smoking. Usually that is a 

22 child of a parent or what his peer chooses. So that 

23 in context of what's said here, there is somewhat of 

24 a disconnect in terms of the upsweep of smoking, is 

25 usually mother smoking, father smoking, grandfather, 
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1 you know, somebody in the family or extended family 

2 or peers, and in most instances we smoke what the 

3 other person has available is smoking. So that brand 

4 or choice probably is reflective of the larger 

5 society and probably would be reflective of the total 

6 country. If you studied every person you would 

7 probably see that this was true. But it's not 

8 important in terms of saying these children started 

9 smoking and they — they started doing it. 


10 

Q. 

So one of the reasons that brand choice 

amongst 

11 

kids 

is not important is what you just said. 

is that 

12 

one 

of your assumptions is that brand choice 

of kids 

13 

would be reflective — it would be just be reflected 

14 

throughout society as the same brand choice. 

adults 

15 

and 

on and on; right? That's what you just 

told me? 

16 

A. 

Initial. 


17 


MS. TYLER: Objection. 


18 

A. 

Initiating. 


19 

Q. 

Initiating? 


20 

A. 

Yes, we have initiating. 


21 

Q. 

"Initiating" meaning when the adults were kids 

22 

initiating, they pick the same brands; is that what 

23 

you 

are saying? 


24 

A. 

No, sir. 


25 

Q. 

What are you saying? What are you saying about 
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1 the — 

2 Why the qualifier about initiating? 


3 

A. 

The first 

cigarette 

they smoked, that's 

the 

4 

initial cigarette. 



5 

Q. 

Yeah. Go 

ahead. 



6 

A. 

Then they 

— If the 

majority of persons 

have one 


7 cigarette and they stop, they had a cigarette, they 

8 are done. And then it drops down to those who have a 

9 few cigarettes. Now the number of — what cigarettes 

10 they choose clearly is a fewer number of brand 

11 choices if they continue into smoking. There is a 

12 little distribution but the majority of cigarettes 

13 are only within a few. And we reviewed that 

14 yesterday but there is only a few cigarettes, the 

15 brands that they smoke. But it's not relevant, in 

16 terms for me, high-risk behavior patterns that they 

17 in fact now have with peer influence smoking 

18 cigarettes. In fact, the high-risk behavior pattern 

19 is a pressure of peer group influence, parental 

20 influence, community availability. 

21 Q. And you don't need to know anything about brand 

22 choice with kids in order to render your opinion. 

23 MS. TYLER: Objection. 

24 Q. Yes or no. 

25 A. At this time I would say I — At this time I 


STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

439 

don't believe so. I have time to think about it but 
I don't think the actual brand is as important — 

Q. Right. 

A. — as the peer process — 

Q. Okay. 

A. — that gets them to smoke cigarettes. 

Q. Right. Let's turn over to the second page of 
this document; okay? 

MS. TYLER: The page with two small I's? 

MR. MANNING: Uh-huh. 

MS. TYLER: Actually the fourth page of the 

document. 

A. Yes, sir. 

Q. Do you see under that where it says "SUCCESSFUL 
YOUNGER ADULT BRAND STRATEGIES OF THE PAST," do you 
see that? 

A. Yes, sir. 

Q. It says, "A review of the five key brands in the 
last half century — Pall Mall, WINSTON, Marlboro, 
Kool and Newport," and you smoked all of those; 
right? Except Kool you didn't mention. 

A. I believe I smoked all of those. 

Q. It shows, it goes on to say, "shows that each 
built considerable strength among younger adult 
smokers well ahead of it's upsurge in market share. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



CONFIDENTIAL 


440 

1 Their strategies succeeded almost invisibly, hidden 

2 from competitors in the critical but low-volume 

3 younger adult smoker market." Do you see that? 

4 A. I see that on the page, yes. 

5 Q. Now let's go town to the last two bullet points; 

6 okay? "In every case, the major younger adult brands 

7 have been succeeded by a brand which was positioned 

8 to be different from its predecessor and better, 

9 quote, in-touch, end quote, with the younger adult 
10 smokers of the time. Me-too strategies have never 


11 

worked." 

Do you see that? 


12 

A. 

I don't know what that means but 

I see that on 

13 

the 

page 

as you read it. It never worked, yes. 

14 

Q. 

Now 

let's go to the next page. 

You just read 

15 

item 

number 1 to yourself. 


16 


Did 

you read that? 


17 

A. 

Yes, 

I have. 


18 

Q. 

And 

it's quite — "An unusually 

strong 


19 commitment from Executive Management will be 

20 necessary" for the success of this younger adult 

21 smoker program, correct, that's what it says? 

22 A. I read that statement, that's what it says. 

23 (Discussion off the record.) 

24 BY MR. MANNING: 

25 Q. And then I'm going to have you turn — I'll find 
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1 it for you. 

2 A. Okay. 

3 Q. Quite a ways back in the document. I'm going to 

4 have you turn to Appendix B. Do you see this table 

5 where it says "YOUNGER ADULTS' IMPORTANCE AS 

6 REPLACEMENT SMOKERS"? 

7 A. Yes. 

8 Q. Then the bullet point below the table, it says, 

9 "More than two-thirds of male smokers start by age 

10 18. Only 5% start after age 24." Do you see that? 

11 A. Yes. 

12 Q. Then there is a chart listing age 13 through 24. 

13 A. I can't — In your document, does it say what is 

14 the label at the top of the chart? Is it important 

15 for me to read it? You have it highlighted. 

16 Q. Adult male something but you can't — 

17 A. I don't know what this is. 

18 Q. Something by starting age. 

19 A. Something. Okay. It's a chart. 

20 Q. There is a percent on the left-hand side; 

21 correct? 

22 A. It's a percentage of something. 

23 Q. And there is an age on the bottom? 

24 A. Right. So it's something. 

25 Q. And we at least see a graph of 13, 14, 15, 16, 
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17, 18 year olds; right? 

A. At the bottom of the graph it's demarcated with 
a bar graph with those numbers and further numbers. 

Q. And right below it we have a statement that 
"More than two-thirds of male smokers start by age 
18"; right? 

A. Yes. There is no indication that has to do with 
this chart. That's a statement. 

Q. Yeah. That's just right underneath the chart. 

A. It's fine, it's fine. 

Q. Immediately following; right? 

And of course, this appendix here is a part of 
this report titled "YOUNGER ADULT SMOKERS: 

STRATEGIES AND OPPORTUNITIES"; right? 

A. I understand that. The next part of that same 
line wouldn't, I don't think — 

Q. No problem. We are done. 

A. Okay. 

Q. The title of this document is MDIC Marketing 
Development Intelligence Center; right? 

A. Yes. 

Q. Turn to the next page. It has a date on it of 
'85, doesn't it? 

A. A user date, yes. 

Q. Yeah. 
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A. A file date of '84. 

Q. Good. Next page, title of the document. It's 
RJR confidential; right? 

A. Yes. 

Q. There is a question, "ARE YOUNGER ADULT SMOKERS 
IMPORTANT?" Do you see that? 

A. Yes. 

Q. Go to the next page, please. There are two 
distinct classes of YAS, young adult smokers. Do you 
see that? 

A. Yes. 

Q. One is FUBYAS. Ever heard of a FUBYAS before? 

A. No. 

Q. Never heard of it? Never heard of an 
F-U-B-Y-A-S; right? 

A. Not that I know of, sir. 

Q. No one has ever talked to you about the 
definition of a FUBYA being the first usual brand 
younger adult smoker? 

A. I don't believe I've ever seen that label or 
categorization. Would you tell me what it means? 

Q. Why don't you read it right there, where it's 
defined. A FUBYA is "Those younger adults who are 
already smokers but have reached the stage of 
choosing a First Usual Brand." 
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A. And that young adult smoker starts at age 18? 

Q. Well in the prior age — 

In the prior RJR documents that you have seen, 
you have seen tables that reflect studying of teens, 
don't you, from 12 to 17, you have seen that? 

A. I believe so. 

Q. You have seen tables that study kids from 13, 

14, 15 and 16 and 17 years old, don't you, haven't 
you? 

A. I've seen tables but I don't know what the 
tables are and we haven't spent any time on them, 
haven't examined them. There are tables in here but 
I don't know what a young adult, that's what my 
question is, what is a young adult. 

Q. That is a good question. Have you ever asked 
the people that are putting greenbacks in your pocket 
just very simply, because you are giving testimony 
about children, have you ever asked those people who 
are paying you what their definition over time in 
their own companies has been of young adults? Ever 
done that? 

MS. TYLER: Objection. 

Q. Have you? 

A. I take my definition of the young adult 
population. I — not their definition. 
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Q. Is it objective for you as an expert, is it 
objective, and pursue the ethical standards of 
academic freedom, for you to superimpose your 
definition of young adults on an opinion about an 
industry? Is that something that you think is 
professional? 

MS. TYLER: Objection. 

Q. Is it? 

A. Correct, yes. 

Q. Okay. And for you, that meets all elements of 
professional integrity for you to define the age of a 
young adult and render an opinion for the tobacco 
industry, who is paying you, or for the lawyers, 
whichever you want, without asking those tobacco 
companies what their definition of a young adult is, 
that meets, in your view, standards of academic 
freedom and integrity; correct? 

MS. TYLER: Objection. 

A. Based on my training, expertise, knowledge of 
the field of high-risk behavior patterns, the 
material published by the Centers for Disease Control 
and the NIH in general, I would use the definitions 
reported by the larger objective scientific databases 
and I would tell anyone asking the ages that I'm 
using so they would know what I'm using. They — The 
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tobacco industry may use anything they want. They 
are a private corporation. They aren't collecting 
scientific data. 

Q. What ages are you using? 

A. I would use 18 to 25 or 18 to 30. 

Q. You would not, then — 

Why would you not use ages 12 to 18? 

A. Because they are not adults and they are not 
adults as appearing in the literature and they don't 
use anything below 18 as an adult. 

Q. Why? 

A. Historical practice by the fields. 

Q. Why is it a historical practice? 

A. I have absolutely no idea. 

Q. No idea? 

A. No, sir. 

Q. Have you heard it stated, sir, from the 

Complaint in this case — you haven't read the 
Complaint. I forgot. Right? Nobody ever showed it 
to you. 

MS. TYLER: Objection. 

A. My recollection is that I have not seen the 
Complaint so that I would be able to remember it, 
no. I believe we specified there was a — a fraud, 
general knowledge, there was fraud that they were 
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selling cigarettes or advertising cigarettes to 
children inappropriately. 

Q. And there is also a statement that, paraphrase, 
there is also a statement paraphrased, the tobacco 
industry is consciously, intentionally and knowingly 
involved in a death march, a death march of kids to 
their early deaths, because we know the statistics on 
what starts smoking, who starts the great numbers, 
ages of when they start and marching them to very 
early deaths from various causes, which we have 
talked about. 

If you, sir, were to discover in the course of 
your objective review of these documents that I'm 
showing you that not only was your integrity 
compromised but you yourself as an academic were 
supporting this death march, actually supporting it, 
would you have the integrity to stand up and quit and 
not testify for these companies, would you have that 
integrity? 

MS. TYLER: Objection. 

A. I don't know the intent nor do I understand your 
question, sir. 

Q. If you discovered that the intent of these 
tobacco companies, the intent was to hook kids and 
knowingly and unwittingly and consciously march them 
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to early deaths, would you have the integrity as a 
person of academic freedom to stand up and say I will 
not be a part of this in any way, shape and/or form 
and in fact state what's occurring? Would you do 
that? Do you have the integrity to do that? 

MS. TYLER: Objection. 

A. I believe that the research I've done indicates 
that children in and of themselves, in relationship 
to their family and their peer groups and their 
community, addict themselves or get into cigarettes, 
they start smoking cigarettes. 

"Addiction" is not the word I meant to say. 

That they come to cigarettes, that the cigarette 
industry is intent to do or not to do is irrelevant 
to that process, that the children are doing an 
activity which has been done for years and varies 
from place to place from time to time and does not 
purport that may — maybe the intent is not there. 

Q. Why would you as an academic not focus on kids 
below 18, why? 

MS. TYLER: Objection. 

A. I did not say in any way, shape or form that I 
would not be interested in children below the ages of 
18, whether they are smoking or not smoking. I would 
think that is a very, very important area of study. 
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1 Q. What did you tell me about what academics were 

2 doing about the definition of young adult smoking? 

3 A. I'm sorry, I don't understand your question. 

4 Q. What are — How would the academic, the academic 

5 world, define a young adult smoker? 

6 MS. TYLER: Objection. 

7 A. I think it varies in the field but they take a 

8 chop, usually 18 maybe because that's when persons 

9 assume some levels of majority of voting, I believe. 

10 Probably it's an associative, normative factor. 

11 Maybe they are allowed or assumed they have more 


12 

freedom 

to choose. 



13 

Q. 

If 

someone were — 



14 

A. 

We 

don't believe that of 

younger 

children. 

15 

Q. 

Of 

younger children. 



16 

A. 

Someone under 18, I think 

within 

some levels 


17 they don't have the choices to make contracts, they 

18 don't have the right to have a driver's license, they 

19 don't have a whole lot of rights. 

20 Q. Those under 18 you would not call a young adult 

21 smoker, would you? 

22 A. No, I wouldn't. 

23 Q. You would call those over 18 young adult 

24 smokers. 

25 MS. TYLER: Objection. 
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Q. Right? 

A. I think I feel more comfortable with that 
categorization and as I'm reading that, that's what 
I'm looking at here. 

Q. That's how you are interpreting these tobacco 
company documents and when you see the word "young 
adult smoker" in these documents I'm showing you, 
you're interpreting what they mean, the tobacco 
companies, as 18 and above; is that right? 

A. That's — 

MS. TYLER: Objection. 

Q. Correct? 

A. That's what's going on in my mind right now and 
I have not attempted in any way, shape or form to 
clarify that at this point and I have not read these 
documents in their entirety. I'm only looking at 
snippets so I have no idea what they define, and this 
in no place defines what the term means. They just 
use the term. 

Q. And if someone were to define young adult 
smoker, such as a tobacco company, or use the term 
young adult smoker and in using the term look at kids 
12 to 17 — 

A. Uh-huh. 

Q. — but call them young adult smokers — 
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A. Uh-huh. 

Q. — you would disagree with that as an academic? 
MS. TYLER: Objection. 

A. I just — I would then interpret and look at 
their data in relationship to those numbers. They 
have a right to put any number on they wish in any 
age. I'm not here to do that. They are not 
scientists, they are not trying to do a scientist — 

I think this looks like marketing material to me, so 
I don't think they are even trying to be consistent 
with anybody. They don't have to be, I don't think. 

I wish somebody would tell me as I'm reading and 
getting snippets of this, you know, exactly what some 
of this stuff is but that's — I can wait. 

Q. They don't have to in their view, the tobacco 
companies, they don't have to be consistent; is that 
right? 

A. That's not my business, how they run their 
corporation. 

Q. They don't have to — 

Of course you have no idea what advertising 
codes that they have agreed to, do you? 

MS. TYLER: Objection. 

A. I'm not an expert in the area of advertising and 
I do not have any idea what codes they have agreed to 
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in advertising. 

Q. And, sir, you are aware of their public 
statements, more than one, that they don't intend in 
any way, shape or form to go after kids to get them 
to smoke. 

A. There is a presentism in here that prevents me, 
without explanation, to respond to you. 

Q. A "presentism"? 

A. Those statements are — have been made more 
current and are recorded in the newspaper and this 
document is 1984. That's some 13 years ago. 

Q. Right-o. Now let's ask about it. 

A. They are saying we are not going to do that 
now. That's all I'm saying. There is no connection 
between what this says and what that says. 

Q. Let's find out what you know. When do you know 
was the first and eariiest statement made by a 
tobacco company, publicly, that we don't go after 
kids, not interested in kids? 

A. Do not know. 

Q. Do not know? 

A. I do not know. I wouldn't hazard a guess, do 
not know. 

Q. Do you believe that those are just recent 
statements by the tobacco companies? 
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A. My knowledge is only more recent knowledge 
coming from the newspapers but they don't quantify 
when those — even they don't quantify when those 
statements were made. 

Q. So if R.J. Reynolds — this is a very easy thing 
to assume — was making numerous public statements 
well in advance of the date of these documents that 
I've shown you, well in advance of '84, '85, '86, 

many times, we are not interested in kids, we don't 
target kids, we don't go after them, then as an 
academic, would you say that based on the documents 
that you have seen so far, and you are welcome to 
look back through them, as well as this one here 
that's right in front of you that's titled 
"QUESTION," "ARE YOUNGER ADULT SMOKERS IMPORTANT?" 
appear in internal documents that contradict those 
public statements; correct? 

MS. TYLER: Objection. 

A. I wouldn't think so given the caveats that I've 
offered before with regard to the term "young adults" 
versus "children" when they say they don't advertise 
to children and now we are back to young adults 
again, and we don't know what they mean when they say 
"young adults" and we haven't looked through these 
documents, and we don't know if there was the intent 
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to actually act on this and did something or just 
wrote a secret, confidential document that they then 
threw away. 

Q. Okay. 

A. Or they save, they had to save it because it's 
here, so they didn't throw it away. They wrote this 
document and it's part of their history. 

Q. Right. So — 

A. I couldn't say anything. 

Q. So your problem is, you just don't know if they 
ever acted on it; is that right? 

MS. TYLER: Objection. 

A. No. I've stated a number of objections. The 
data in here I do not understand, the definitions 
that are used, the terminology that is used. We have 
no sampling information, we have no — the normal 
standard statistical information that would be 
provided is missing — 

Q. Listen to my question. 

A. — from the stables. 

Q. Listen to my questions. 

A. Yes. 

Q. I'm not asking about peer-review research, I'm 
not asking about tables, I'm not asking about any of 
that; okay? Very simple question, a question of, 
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1 based on you as a Ph.D. person standing in front of 

2 this jury here — 

3 A. Uh-huh. 

4 Q. — and you're attempting to offer some opinions 

5 and now I have an opportunity to cross-examine you, 

6 and I've shown you a few documents like this one, 

7 Plaintiffs' Exhibit 1031, Younger Adult Smokers: 

8 Strategies and Opportunities, and we read portions of 

9 it. 

10 A. We read through very small portions. 

11 Q. Very small portions. 

12 A. Very, very, small portions. 

13 Q. Very small. Takes time to read them all. 

14 A. I would think so and taking a sample from any 

15 one piece without any knowledge of what's there, I 

16 could not conclude anything from them. 

17 Q. Now what I want to ask, let's assume well in 

18 advance of this document, these documents that you 

19 have seen here with respect to RJR that are talking 

20 about young adult smokers, have tables in them about 

21 teens, various statements about teens, 12 year olds, 

22 13 year olds, in all the statements, and you and I 

23 have read here into the record together from the 

24 documents, assume that they have stated publicly, 

25 well in advance of this, more than once, we are not 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

456 

interested in kids at all, we don't study them, we 
don't want them to be starters, we are not 
interested. In fact, we want to discourage kids from 
smoking. We are only interested in adults being 
switchers. We are not even interested in adults 
starting. Okay? But their statements are made 
publicly to that extent prior to this point in time. 
And now you've come along as a person of academic 
freedom and integrity and you've seen just a small 
number of these documents, just a small number for 
the very first time today that I've shown you. Based 
on what you've seen, that's read into the record, 
would you not conclude that at a minimum — listen 
very narrowly to the question — that at a minimum, 
the public statements of no interest in kids would 
appear, appear to be contradicted by these documents, 
couldn't say conclusively because you need hours and 
hours and hours of more reading, but at a minimum, 
you would candidly look at these Minnesotan jurors 
here and look them in the eye and say, yes, I would 
have to agree at a minimum that it would appear based 
on these documents, public statements, that we are 
not interested in kids at all are false? Would you 
agree with that? 

MS. TYLER: Objection. 
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1 A. I can't do that until I've read the documents 

2 that you would so wish me to draw upon. At this time 

3 I would just be making an assumption to match the 

4 series of assumptions that we have already made, 

5 where the data itself is I assume here on the table. 

6 Q. That's great, that's super, that's wonderful. 


7 

Let' 

s keep going. 



8 


Okay. Now, 

on that same page it says "and 

that 

9 

FUBYAS," FUBYAS, 

"not switchers, have driven the 


10 

success of key brands of this century. They are 


11 

LEADING INDICATORS of growth and decline." Do you 

12 

see 

that? 



13 

A. 

That's what 

— that's what appears on this 


14 

page 

I have no 

— there is no support of that 

but 

15 

the 

tables below 

that are totally illegible. 


16 

Q. 

And then if 

you just move back to, oh, let' 

s 

17 

see. 

we will count the pages. Are you ready to 

go 

18 

with 

me? 



19 

A. 

Go. 



20 

Q. 

One — 



21 

A. 

Okay, I got 

you. 


22 

Q. 

Right here. 

No, no, you've gone too fast. 

Says 

23 

"purpose" at the 

top? 


24 

A. 

Got it. 



25 

Q. 

Purpose, one 

! is: "To find concrete principles 
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and models for successful marketing action." Do you 
see that? 

A. "Find concrete," uh-huh. 

Q. The next is: "To move from problem 
identification to what we can do about it," and 
that's underlined, right, "what we can do about it"; 
right? 

A. Yes. 

Q. There's "Overall Strategy," "Relevant On-Target 
Positioning," "Executional Guidelines", and then it's 
"How to reach them and catch their interest"; right? 
A. Uh-huh. I have no idea what that means. 

Q. "Reach" is underlined? 

A. Uh-huh. 

Q. You have no idea. It's a marketing document. 

A. I do not know what all that stuff — what all 

those things refer to. 

Q. Right. I understand. You might even have to — 
I mean you might — withdraw that. 

Then if you go back here just a few more pages, 
"SUCCESSFUL MARKETING," right, "TO YOUNGER ADULT 
SMOKERS"? Do you see under the second bullet point 
under, "How we can do it," they say, "Know the Target 
Inside and Out"; right? "Market Trends" and 
"Mindsets," "Mindsets"; right? 
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1 A. Yes. Those — they are not — 

2 I don't know what that means but that's what's 

3 on the page as it appears, as you've read it. 

4 Q. Right. Next page, "WE CAN DO WHAT — OTHERS 

5 DID!" "TWO EXAMPLES OF BRANDS THAT DID IT — AND 

6 HOW" are Jack Daniels and Budweiser. Do you know 

7 anything at all about the marketing of Jack Daniels 


8 

or 

Budweiser? Not one ounce, do you? 


9 

A. 

In 19 — 1994? 


10 

Q. 

Right. 


11 

A. 

No, I don't have any knowledge of the 

marketing 

12 

of 

Budweiser or Jack Daniels. I assume — 

I assume 

13 

you 

don't market those to children. 


14 

Q. 

That's what you assume; right? 


15 

A. 

I would assume. 


16 

Q. 

You would assume that. 


17 

A. 

Yes. 


18 

Q. 

It would be wrong to market Jack Daniels and 

19 

Budweiser to children, wouldn't it? 


20 


MS. TYLER: Objection. 


21 

Q. 

Pardon me? It would, wouldn't it? 


22 

A. 

Absolutely. I would think — 


23 

Q. 

You would find it offensive, wouldn't 

you? 

24 

A. 

Just be kind ludicrous, wouldn't it? 


25 


(Interruption by the reporter.) 
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Q. One of the reasons it would be ludicrous is that 
it would be breaking the law. 

A. Correct. 

MS. TYLER: Objection. 

Q. And a company shouldn't market to people who the 
law says can't even buy something, should it? 

A. I think it would be ludicrous. They can't buy 
it so — 

Q. So why should they market to them; right? 

A. That would just be a question that would come to 

me. 

Q. That would be like flushing money down the 
toilet, wouldn't it? 

A. I don't know. 

Q. Well I mean that would just be dumb, wouldn't 
it, for a company to market to somebody under 18 
years of age, alcohol, wouldn't it? 

A. I only think that it doesn't on the surface, 
does not make sense to me until I read their 
materials. Then I would try to understand why they 
did it but — 

Q. And of course it might even be illegal to market 
things to people who it's illegal for them to buy it. 
A. In 1984, I have absolutely no idea whether it 
would be legal or not legal and I don't know what 
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year their campaign was. 

Q. How about today, do you think today it would be 
illegal to market to someone, for example to market 
alcohol to someone underage when it's illegal for 
them to buy it? Do you think that would be illegal 
today? 

A. I don't know. That's a legal question. 

Q. Yup. Do you think it would, like do you have 
the same kind of reprehensible feeling about people 
marketing cigarettes to kids who are underage and 
it's illegal for them to buy them? 

A. In my opinion, I haven't seen that activity. 

Q. Never? 

A. I don't believe I've ever seen anything that 
looked like advertising to kids. 

Q. Good. 

A. For cigarettes. 

Q. Great. 

A. That's my individual, personal sampling of the 
world of advertising now. 

Q. Right on. And your view is that Marlboro Man 
doesn't advertise to kids? 

A. Not in 1970 — 1997, I don't think it does. 

Q. And never did? 

A. That I don't know. That's a very different 
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question, very, very different question. 

Q. I'm not asking but 1997; okay? 

A. You haven't even specified any year. 

Q. I'm just asking you ever, ever, has the Marlboro 
Man and Philip Morris using the Marlboro Man ever in 
your professional opinion attempted to advertise to 
people under 18 years of age, have they ever tried to 
do that? 

A. The Marlboro Man attempted to — 

Q. The Philip Morris, the people in Philip Morris 
in the marketing department using the Marlboro Man as 
an advertising campaign. 

A. I have — I have no idea what their intent was. 
Q. That's great. And in your view, in your 
experience as a Ph.D. person looking at that 
advertising over the last 20, 30 years, you don't 
think it does appeal to anybody under 18; right? 

MS. TYLER: Objection. 

A. I'd have no knowledge. I'm not an expert in 
advertising, so I — I don't know if it does or 
doesn't. And I — 

Q. Go ahead. 

A. No. I don't have anything. 

Q. But if they did, if they created the campaign as 
a result of research of kids under 18, if they 
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discovered it's effectiveness with kids under 18, if 
they intended it to appeal to kids under 18, if they 
continued it with great billions of dollars and force 
and message to kids under 18, if they did, then 
that's illegal; right? 

MS. TYLER: Objection. 

A. We — we already went through this, I believe. 

We don't — We established — At least I don't know 
whether it's illegal and you didn't indicate it's 
illegal. 

Q. Let me tell you real quick. 

A. If there is an assumption — 

Q. I'll indicate there is no assumption. I will 
indicate to you flat out, hands down, without a 
shadow of a doubt it is, it's awful, it's 
reprehensible and it's blatantly illegal; okay? 

A. Yup. 

Q. Now but you would agree with me if somebody did 
the same thing with Jack Daniels and/or Budweiser, 
you did agree with me with that, didn't you, if you 
spent time marketing Budweiser to kids under 18, 
that's illegal? 

A. I said I don't know if it's legal or not illegal 
to market it to people. You can't sell it; right? 

If I misstated before, I apologize. I don't know 
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what the law is with regard to actually advertising 
alcohol and — what was the other? — alcohol and — 
and beer — 

Q. If it's illegal to sell the beer; okay? 

A. Right. 

Q. And everybody knows it, like you and I and 
everybody in the world and all kids, and in fact the 
companies themselves who make the product know it's 
illegal, then you would expect those companies to 
respect that law and not attempt to circumvent it and 
in fact appeal to kids who are of illegal age to 
purchase; right? 

A. Alcohol and beer, yes, I would — I would 
certainly hope they would do that. 

Q. And the same would be true for cigarettes; 
correct? 

A. I don't — The only area I've looked at is 
cigarettes. I don't think they do it with cigarettes 
but that's, once again, my personal opinion. I 
haven't seen that happen. 

Q. I understand. 

A. And I'm not a marketing expert. 

Q. I understand. But if they did, they shouldn't; 
right? 

A. I would think that that would — If it's 
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1 demonstrated they did it, I would hope they stopped 

2 by now and if they did it years ago, that's not 

3 evidence that they are doing it today or even 

4 yesterday. These are awfully old documents. 

5 Q. Let's look at this. You think it's an awfully 

6 old document? 

7 A. 1983, yes, sir. 

8 Q. Good. 

9 A. I think society has changed significantly since 

10 1983. 

11 Q. Yeah, good. Now by 1983 Bud — Let me read that 

12 at the top. "By 1983, Bud had accomplished 3 key 

13 changes: 

14 1. Differential of Bud's superiority as a beer 

15 with full-bodied taste..."; okay? 

16 A. That's a statement that's here; there is no 

17 evidence of it. 

18 Q. "Product quality perceptions, which mean 'good 

19 value' regardless of price," and "The side benefit of 

20 peer pressure." Do you see that? 

21 A. Those — You have read what is at the top of 

22 this page. 

23 Q. Turn back two pages, please. Do you see where 

24 it says, "HOW CAN WE DO IT, BASIC PRINCIPLES FROM 

25 HISTORY," "Being 'In Tune' or 'Out of Tune.'" Do 
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you see that? 

A. Yes. 

Q. "A successful," and then we get at that FUBYA 
term again, "first usual brand" — 

A. If we could start so I have some — the "Ya 
Opportunity Analysis." 

Q. Go ahead, read it. 

A. I don't know what a Ya Opportunity Analysis is, 
if you could define the term. 

Q. Young adult. 

A. Thank you. 

Okay, I've read, okay. 

Q. It says, A successful first usual brand begins 
to decline when another brand becomes better "in 
tune" than its predecessor with the young adult 
smoker wants of the times; right? 

Then it says, "Example: Marlboro's unsmiling 
cowboy was better attuned to the rebellious, 
flower-child 1960's than light hearted, quote. All 
American, end quote, WINSTON." Do you see that? 

A. I see those words on the page, yes. 

Q. Now if you just look at the page numbers over 
here on the side. I'll ask you to turn to 6609. Do 
you see where it says "DIFFERENCES WITHIN YAS ON KEY 
NEEDS"? It's the title; right? 
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A. Yes. 

Q. Young adult smoker. And this is five key 
needs: Belonging, being different, upward striving, 

excitement and sex; right? Right? 

A. Those are the words on the page, yes. 

Q. "All Highly Interrelated"; correct? 

A. That's not what it says on the page. 

Q. Right below it, that's what it says, the next 

bullet point. 

A. But it doesn't say that's related to these five 
items. 

Q. Okay. 

A. It says "All Highly Interrelated." There is no 
reference. 

Q. No problem. Do you know whether or not it was 
inappropriate for tobacco companies to use sex appeal 
in their advertising? 

MS. TYLER: Objection. 

A. I'm not an advertising expert, I don't know what 
they agree and I don't know what inappropriate — 

Q. So you have no idea what the advertising codes 
say about what the tobacco companies should or should 
not do vis-a-vis sex appeal; right? 

MS. TYLER: Objection. 

Q. None? 
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A. I've stated before I don't know what that is. 

Q. Okay. Turn to page 6635; okay? It continues to 

talk about sex, says "SEX (Cont.)," correct, on the 
prior page? Okay? 

A. Okay. 

Q. Do you see where it says here now, "Use selected 
elements targeted to FUBYAS only"? 

A. Okay. 

Q. For example, it says, "T-Shirts are so popular 
because they are FUN, SELF-EXPRESSIVE/BADGES." Do 
you see that? 

A. Yes. 

Q. "Much of the classified ad section of ROLLING 
STONE is devoted to T-shirts with 'sayings'"; right? 
Do you see that? 

A. Yes. 

Q. Do you think the Rolling Stone magazine might be 
read by anyone under 18? Do you think that's 
possible? 

A. I don't know what their readership is, of 
Rolling Stone. I just don't know. 

Q. Have you ever read Rolling Stone? 

A. Long, long, long time ago. 

Q. As you sit here today as a Ph.D. expert there in 
New Orleans talking to kids, doing research and 
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whatnot, you have no idea whether or not people under 
18 read Rolling Stone; correct? 

MS. TYLER: Objection. 

A. Do people read Rolling Stone? 

Q. Who are under 18. That's what I said. 

A. I don't — There is a total disconnect in my 
mind. I'm not trying to avoid your answer. I'm 
lost. 

Q. What are you lost about? 

A. I don't understand what you are asking me with 
regard to people — 

Q. Do people under 18 years of age — 

A. — in New Orleans read — 

Q. — in this country, and New Orleans but in this 
country anywhere, read the Rolling Stone magazine? 

A. I'm back to my first — I don't know — 

Q. No idea? 

A. I don't know. It's a quantifiable, objective 
thing. I assume they do marketing and they know who 
reads their magazine. I do not know those figures, 
I'm not privy to them and I have not asked them. 

Q. They appear to be here, do they not, studying 
some of the tame — here's a few tame ones, they say, 
sayings on T-shirt from Rolling Stone magazine. Do 
you see them there? 
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A. Yes. 

Q. Then underneath those little sayings that are on 
T-shirts in the Rolling Stone magazine, it says "To 
tie a line to a brand would, of course, take a 
relevant link." 

A. I don't know what that means. That's jargon. 

I'm sorry, I apologize, I don't know what it means to 
tie a line to a brand. Of course — and I'm not 
trying to any way stop you. I just— I don't know 
what that means. That sounds like advertising to me 
and I respect them but I don't know what that means. 
Q. What it might mean, if you would agree, if you 
would look here for a moment, one of those lines, 
saying as an example, maybe you could tie a line like 
that or some other one to a brand, like a brand of 
cigarettes, but of course it would take a relevant 
link in order to tie a line to a brand. You don't 
read it that way? 

MS. TYLER: Objection. 

MR. MANNING: That's fine. 

A. I'm sorry. 

Q. That's fine. Please keep — Turn back to 6655, 
please. Keep moving on. Never mind. 

MS. TYLER: If you are going to start a new 
document, could we take a break? 
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MR. MANNING: Sure. 

(Recess taken from 11:14 11:30. 

MS. TYLER: Bill, I want to take this time 
to hand over to you documents which are Edward Morse 
— documents reflected on Edward Morse's CV, which 
have been — we have been diligently researching and 
in good faith trying to locate all the articles and 
published materials on Ed Morse's CV, and at this 
time we have done our very best and those are the 
ones we have been able to locate. 

MR. MANNING: I'd just like the record to 
note the record is approximately two and a half hours 
left in this deposition, that I've been at it for 
nine and a half hours. This is our second day of the 
deposition and that I am for the first time being 
provided these documents. I intend to continue my 
cross-examination for a full 12 hours today. I will 
not have time to review these documents. It would 
have been unreasonable for me to review them 
overnight but I probably would have done so, but it's 
impossible for me to review these documents at lunch 
and question the witness. So I will complete the 
deposition and then determine whether or not it needs 
to be reopened to examine the witness on these 
documents, which I'm assuming you will agree right 
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now that any additional expense incurred will be 
borne by you because of the time within which these 
have been produced. It's clearly unreasonable. 

MS. TYLER: Mr. Manning, I couldn't 
disagree with you more. Yesterday morning when this 
deposition began I was receiving Federal Express 
packages because my office and Mr. — Professor 
Morse, individuals in his office were making the most 
diligent and good-faith effort to obtain every 
document that we could conceivably possibly obtain 
pursuant to paragraph 13 and we have provided those 
at the earliest possible moment. 

MR. MANNING: Counsel, I'm not going to 
cross-examine you or argue with you about this but 
since you have had this court order for some period 
of time and you have been aware of the schedule of 
Mr. Morse's deposition, you surely had time to meet 
with him and talk to him and he surely had time to 
get in touch with you and order some bankers box full 
of Minnesota documents and you got all those and you 
sent them to him for review, that I am quite 
confident if you were so diligent and in such good 
faith that these would have been delivered prior, two 
days prior to his deposition at a minimum, and really 
should have been delivered prior to that time. I 
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mean, I gave you five days notice on all the 
documents I intended to use here. 

So I don't want to quibble over what I think is 
the obvious. It's obvious, I think I've indicated, 
there is no way you can represent genuinely to a 
court that you did everything in your power to 
produce these on time, because that's not true. 

MS. TYLER: I appreciate your not wanting 
to quibble and cross-examine on an issue I think is 
equally clear that we have complied with paragraph 13 
of the stipulated order, and I will also point out to 
you what was produced at the deposition of an expert, 
which has clearly been done here, was not negotiated 
and finally resolved by the parties up until a few 
days ago, and we have done everything we can to 
locate as many articles as we could in full 
compliance with paragraph 13 of the stipulated order 
regarding the protocol of taking expert depositions. 

MR. MANNING: Okay. 

BY MR. MANNING: 

Q. Now I'm going to show you, sir, what's been 
previously marked as Plaintiffs' Exhibit No. 1042. 

Do you see this document? It's been marked as 1042 
and it's an RJR document; correct? 

A. Correct. Yes, I think that's — yes. 
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Q. And you look at the bullet point down there, the 
impact — the title is the "VOLUME IMPACT OF CAMEL 
YAS GROWTH." Do you see that? 

A. Yes. 

Q. And the bullet point is: "National expansion of 
the 'Old Joe' imagery." Do you see that? 

A. Yes. We are half way down in that section. 

Q. Then is says, "Return of YAS-oriented retail 
pack programs, which had been absent outside CAMEL'S 
emphasis markets for at least a year"; right? 

A. That's what that states. 

Q. "These observations point to CAMEL'S 1988 YAS 
gains as real YAS growth"; right? 

A. That's what that comment — that's what that 
line states. 

Q. Turn back two pages, please. 

A. Yes. 

Q. Last sentence of that is underlined at the top, 
says, "This is the largest sustained increase ever in 
CAMEL Ex.," E-X period, "regular's share in these 
outlets"; right? Do you see that? 

A. With the exception of the words you skipped, 
that's what that states. 

Q. It would appear, would it not, if you go back to 
the front page of this document, it would appear that 
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1 these observations point to Camel's 1988 YAS gains as 

2 real YAS growth, that would appear that what's being 

3 stated here is that, with the national expansion of 

4 Old Joe imagery, that YAS growth is occurring for 

5 Camel. Would you agree with that? 


6 


MS. TYLER: Objection. 



7 

A. 

Sir, the — the snippets that 

you 

have asked me 

8 

to 

read, I don't think it would be 

safe to conclude 

9 

anything. 



10 

Q. 

Okay. 



11 


(Plaintiffs' Deposition 

Exhibit 4103 was 

12 


marked for identification.) 


13 

BY 

MR. MANNING: 



14 

Q. 

Now we have Exhibit 4103, and 

it' 

s a RJR 

15 

document produced in the Humphrey 

litigation titled 

16 

"A 

QUALITATIVE ASSESSMENT QF CAMEL 

ADVERTISING 

17 

EQUITY"; right? 



18 

A. 

That's what appears on the front 

page. I do not 

19 

know what that means. 



20 

Q. 

I understand, because you don't know anything 

21 

about advertising; right? 



22 


MS. TYLER: Qbjection. 



23 

Q. 

Right? 



24 

A. 

Could you tell me what it means. 

please? 

25 

Q. 

A qualitative assessment of Camel 

advertising 
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equity, you don't have any idea what it means; right? 
A. I know what "qualitative" means, I know what 
"assessment" means, I don't know what "advertising 
equity" means. 

Q. No problem. 

A. Could you tell me? 

Q. No, sir. 

A. Okay. Thank you. 

Q. I appreciate your telling me you don't know what 
it means. 

Now if you will please turn in this document, 
and I'll tell you the number of pages. It's back to 
— back about eight pages, titled "MANAGEMENT 
SUMMARY." 

MS. TYLER: Do you have a Bates number for 
that page. Bill? 

MR. MANNING: 5381. 

MS. TYLER: Thank you. 

Q. Do you see it? 

A. Yes, sir. 

Q. Now the second bullet point under this 
management survey says. Current CAMEL advertising — 
and other programs tied in to the advertising — 
example, premiums — had a very direct effect on both 
motivating and reinforcing smokers to seek out CAMEL 
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as either their primary or secondary cigarette brand 
of choice. Do you see that? 

A. Yes, that is what is on the page. 

Q. Now this type of thing essentially you would say 
is kind of delusion on these marketing people's part, 
these tobacco companies, when they think they have a 
direct effect on motivating and reinforcing smokers 
to seek out Camel as their primary or secondary brand 
of choice, you just think it's — that's impossible; 
right? 

MS. TYLER: Objection. 

A. I believe that's a distortion of my expert 
statement. 

Q. Do you? 

A. I believe that's a distortion of my expert 
statement, yes. 

Q. Then you believe what is stated here is 
possible, that current Camel advertising, and this 
document's written in 1991, and other programs tied 
into the advertising, example premiums, had a very 
direct effect on both motivating and reinforcing 
smokers to seek out Camel as their brand of choice. 

A. I have no evidence of — of what this is based 
on, where it has come from, how to evaluate it and 
therefore I would refrain without reading or knowing 
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the documents upon which it's based. 

Q. You would at least acknowledge that it is a 
tobacco company document, right, RJR document? 

MS. TYLER: Objection. 

Q. Right? 

A. You — It is purported as such, that's what it 
says. It says for them, so — 

Q. Right. And it's — right. In fact, at the 
bottom, there is a company called Ellison Qualitative 
Research, Inc.; right? 

A. That's right. 

Q. At the top it says "EQR," possibly standing for 
Ellison Qualitative Research; right? 

A. Yes. 

Q. So it may be done by an outside entity for R.J. 
Reynolds? 

A. Right. 

Q. Next bullet point: "Although respondents were 
recruited to have some amount of awareness and 
positive acceptance of CAMEL advertising to qualify 
for group participation — the notable majority in 
each group were both highly aware — i.e., from 
memory — of the campaign (generally and 
specifically) and expressed feelings for the campaign 
which were unusually positive. Most notably" — next 
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1 page — "The intense degree to which JOE CAMEL is 

2 perceived as aspirational by men and understood as a 

3 male 'role model' by females." 

4 Number two: "The belief that JOE CAMEL is a 

5 true representation of a 'renaissance'-type 

6 individual." 

7 Number three: "JOE CAMEL is perceived as 

8 'totally flexible' and 'multi-faceted.' As a result 

9 — it is generally felt that there are few 

10 limitations with regard to where JOE might go and/or 

11 what he can do." 

12 Next one: "...'He can do anything he wants to' 

13 and also 'he's definitely a partying kind of guy' and 

14 also 'he's a rebel' — the general consensus — he is 

15 definitely moral at the same time." 

16 You've not seen any focus group studies of Joe 

17 Camel specifically, have you, sir? 

18 A. No, sir. Nor have I here. I haven't seen 

19 anything here. Nothing's been presented to me today. 

20 Q. You are just seeing summary comments here that 

21 appear to be comments based on interviews; would you 


22 

not 

agree? 


23 

A. 

It doesn't say that. 


24 

Q. 

Back to the first page 

— not the first page. 

25 

the 

prior page. The bullet 

point I read. The second 
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one said, "Although respondents were recruited to 
have some amount awareness and positive acceptance of 
CAMEL advertising to qualify for group 
participation," it would appear that there are 
respondents who are recruited and there is some group 
participation; correct? 

A. I do not mean to be difficult, sir, but it 
provides me no relationship to say how this data was 
collected, when, how, where, how groups were 
selected, what was going on or whether they 
participated. Did everybody participate? Some 
participate? 

Q. Turn back to page 4, the research methodology, 
the document. No, back, back. There you go. 

A. Where it says, "Bearing in mind the relative 
small-scale nature of the study...both in terms... 

All issues herein addressed should be viewed as 
hypothetical," opt — 

Q. Page 4. Are you on page 4? 

A. Okay. Okay. Should I move from page 4? 

Q. Yeah, let's go back to where we were. 

A. Okay. That doesn't say the size of the groups, 

it doesn't do — doesn't do anything in the body of 
the research methodology of these pages. It says 
what one shouldn't do, page 7. 
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1 Q. Page 4, in fact it says that there were "Three 

2 groups who were among 18-34 year old male CAMEL 

3 smokers who" — 

4 A. Of what size? Drawn from where? How sampled, 

5 stratified? You know, it says ages but what 

6 representation? It doesn't tell me. It says they 

7 were in Dallas. 

8 Q. Right, it does. 

9 A. But doesn't say they came from Dallas, they are 

10 representative of Dallas or how they selected them. 

11 I think they would need to tell me that. The size of 

12 the groups clearly are specified, is small. 


13 

Q. 

Going back 

to the 

page we were 

on — 

14 

A. 

I'm sorry. 

the number? 


15 

Q. 

Keep moving 

^ back. 

The page we 

were on where I 

16 

was 

reading the 

bullet 

points. Not 

page 4. 


17 MS. TYLER: I think it's Bates number 

18 5382. 

19 MR. MANNING: That's right. 

20 THE WITNESS: Thank you. 

21 Q. Do you see at the bottom of the page it says, 

22 "Many of the comments made in this regard seem to 

23 suggest that this advertising was intrinsic to 

24 causing CAMEL to be viewed in a more mainstream light 

25 than had previously been the case"? Do you see that? 
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1 A. I see that. That's exactly what it says on this 

2 page. 

3 Q. Go to the next page. Do you see the third 

4 bullet point, "The 'character' — i.e., 'non-people'" 

5 — do you see where I am? 

6 A. Yes. 

IQ. — "nature of JOE CAMEL seems key to why 

8 consumers willingly admit his relevance and/or their 

9 envy of his lifestyle and/or that he represents a 

10 role model, etc." 

11 Next bullet point: That all characters are 

12 within a 'non-people' mode appears a major reason why 

13 it is commonly accepted that, quote, anything is 

14 possible in CAMEL ads, end quote; right? 

15 A. You — Except for the words that you read 

16 inappropriately, that's what that says on that page. 

17 Q. Bottom sentence of that last sentence on that 

18 page says: "Future executions can put JOE and the 

19 Brand practically anywhere with no fear of losing any 

20 of the equity whatsoever." Do you see that? 


21 

A. 

I see that 

that 

is written on the page 

22 

Q. 

Next page. 

it' s 

titled "With regard to 


23 future CAMEL advertising considerations," colon. In 

24 the middle of that paragraph it says, Joe's persona 

25 — for example, bright colors; "non-people"-like 
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1 characters doing "neat"/"cool" things — then JOE 

2 himself need not always be present. Positive 

3 reactions to HARD PACK current and new executions 

4 support this hypothesis. Right? 

5 A. That is what appears on the page, yes. 

6 Q. Let's go back to 5388, please. Now do you see 

7 in the middle of the page, the bullet point? 


8 

A. 

Could I have 

a little more direction than that? 

9 

0 . 

Begins with " 

SOME. " 


10 

A. 

Ah, yes. 



11 

0 . 

Why don't you 

just read 

that whole paragraph on 

12 

page 

5388, please. 

Do you see this — 

13 

A. 

Yes. 



14 

0 . 

— statement? 

In fact. 

in this document. 


15 particularly in that little footnote there, generally 

16 speaking, the people here at Ellison Qualitative 

17 Research appear to recognize something that you are 

18 talking about, and that is, in a focus group 

19 environment, whether for cigarettes or anything else, 

20 consumers are inclined to be critical of advertising, 

21 like your kids are, which you told us yesterday, or 

22 to deny that it plays any role in their choice of 

23 products. There appears to be some agreement with 

24 you in that regard, would you agree? 

25 MS. TYLER: Objection. 
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A. I do not say they deny. I say that they do not 
report to me the effects of advertising. Certainly 
on a personal level I told you yesterday, because 
that's only what I have, is my own children and 
friends are quite critical. The document you just 
had me read says some volunteer the camel advertising 
is probably a factor contributing to their positive 
feelings. 

Q. Right. 

A. There are so many witch words there that I would 
certainly want to see the data, particularly since 
they themselves, the authors, indicated the samples 
are so small that one should only be very careful in 
interpreting this data, so, okay, that's — that's 
fine. That's what it says on this page. 

Q. Go to the next page. Kind of an interesting 
little — on the second bullet point, just a quote 
from somebody who is interviewed so it appears; 
right? "Everyone always start talking about that JOE 
COOL guy — the phallic Camel...It's really kind of 
funny...The billboards are so bright and all — and 
he's totally laid back — I think subconsciously it 
has some influence on why I smoke CAMEL...I started 
'cause of my boyfriend — he smokes CAMEL...It's a 
good brand of cigarettes, and it has the best 
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cigarette advertising going...I think it's a cool 
brand to smoke if you're like me — someone who 
enjoys a cigarette." Do you see that? 

MS. TYLER: Objection. 

Q. Do you see that comment? 

A. I see that. 

Q. Now that person, when asked why she smokes 
cigarettes, you would not be surprised at all if she 
said I smoke because of my boyfriend. Why do smoke I 
Camel? I smoke because of my boyfriend. You 
wouldn't be surprise at all. It's peer influence; 
right? 

A. I have no basis upon which from this statement 
to understand if asked the question that that's what 
she would say, no. That's just a comment. 

Q. In fact, she acknowledges here in this comment 
that her boyfriend smokes Camel and that she started 
because of her boyfriend; right? 

A. She also says something about advertising here. 
Q. She does, doesn't she. She acknowledges a 
number of things about advertising, doesn't she? 

A. I have no idea who this person is, the age of 
this person or if it has any relationship or bearing 
on what we have been previously discussing. 

Q. Well in fact in the research studies that you 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



CONFIDENTIAL 


486 

1 have looked at many times, you don't know the age of 

2 people responding, you might in the FDA focus group 

3 but in the research studies you don't know the age of 

4 people responding, you don't know all the things they 

5 may have said in response to a question, you don't 

6 know how — if they filled forms out and checked 

7 boxes versus had an in-depth interview, those aren't 

8 things that you can determine about every single 

9 study you have reviewed, can you? 

10 MS. TYLER: Objection. 

11 A. Your statement is broad and confusing. Every 

12 study? Most scientifically peer-reviewed studies 

13 would — would have almost all those elements in them 

14 if they are a good journal. 


15 

Q. 

Is that 

right? 


16 

A. 

I would 

believe 

SO . 

17 

Q. 

All of 

the ones 

that you have seen have had all 


18 those in them, that you have reviewed that are based 

19 — that are in your principal references; is that 

20 right? 

21 MS. TYLER: Objection. 

22 Q. You wouldn't rely on anything that wasn't 

23 credible and peer reviewed? 

24 A. I'm only saying in peer reviewed, the authors 

25 would certainly try to include the age group of the 
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sample, the education of the sample, et cetera, in a 
quantitative study, yes. 

Q. Would you know exactly what was asked in the 
study and what was left out about what the person 
said? 

A. Not in detail, no. 

Q. You wouldn't know the thoroughness of the 
interview and the abilities of the interviewee or the 
interviewer, I mean; correct? 

A. No. I have to rely on the trust of my colleague 
as a scientist. 

Q. Right. And you would, I think, would you not, 
generally expect that a company that was marketing a 
product when it was doing its marketing focus group 
work possibly, just possibly in the course of its 
marketing work, may ask a larger number of questions 
and more questions and more exploration about its 
brand or other brand choices, you would be less 
concerned about empirical peer reviewed, quote, 
scientific accuracy, but it may go into more depth 
about reasons for choices. Would you agree with 
that? 

MS. TYLER: Objection. 

A. I have no basis upon which to respond to your 
question. 
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Q. Okay. So far, sir, based on the document you 
have seen, we can just estimate, say you have seen 
six or seven documents? 

A. I haven't seen six or seven documents. I've 
seen a few pages of what you represent is — 

Q. I understand. 

A. — a hundred some pages, maybe 200, so I can't 
say I've seen those documents. You put them in front 
of me. 

Q. I don't mean to misrepresent. You have seen 
only the pages I have directed you to of these — we 
will count them so we are accurate — one, two, 
three, four, five, six, seven exhibits, and it's 
taken me about an hour or so to show you those and 
show you parts of them; right? 

A. Yes. 

Q. And of those seven tobacco company documents 
that you have now seen, as a scientist and as a 
researcher and as somebody interested in objectivity 
and academic freedom, would it just peak your 
interest to maybe want to see more and read more, 
maybe read 50 or a hundred in depth? Does it peak 
your interest? 

A. I haven't read these documents to know whether 
they would peak my interest or not peak my interest. 
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I've read small snippets chosen by you. 

Q. All I'm asking — 

MS. TYLER: Let him finish. 

A. The one page I turned to, it indicated to 
disregard the study and go on to quantitative study 
and then you asked me to come back and look at it, so 
I'm confused. 

Q. Listen to my question. 

A. I haven't looked at these documents thoroughly 
to understand whether they appear to be of interest 
or not. On the surface, they don't appear to. 

Q. I understand you haven't looked thoroughly. 
Listen to my question, listen to my question. Based 
on what you've seen — the record, see, that's the 
nice thing about it, it captures what you have seen 
so we all know — you haven't read the whole 
document, I'm not misleading you, you have read the 
snippets that you've referred to that I've shown 
you. As a person interested in objectivity, at this 
point — I'll ask this question another time — after 
these seven, does it peak your interest at all, at 
all, to tell your lawyers, gosh, I want to review not 
only these documents but I want to review others that 
might bear on these issues, has it peaked your 
interest yet to do that? Just want to know. 
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1 MS. TYLER: Objection. 

2 A. On the basis of my expert statement presented to 

3 you, I don't believe these are peer-reviewed 

4 materials. 

5 Q. Does it peak your interest — 

6 Did you hear my question? 

7 MS. TYLER: You didn't let him finish his 

8 answer. 

9 Q. I'm asking you — 

10 We all know they are not peer reviewed. Just 

11 listen to the question. The question is: Does it 

12 peak your interest to ask to look at more tobacco 

13 company documents? That's all. In an interest of 

14 being objective, as you render your opinions in a 

15 court of law, does it? 

16 A. These documents as presented to me do not appear 

17 to be peer reviewed or focused or defining as sample 

18 sizes, relationship, where the material has gone, 

19 definition of terminology. And when, in fact, I 

20 asked for a definition, I was told that wasn't 

21 appropriate so we have moved on. So at this point, 

22 no, you are — I'm — at this point I'm not of much 

23 interest. 

24 Q. So the answer is no. Okay. 

25 MS. TYLER: Objection. 
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Q. Now — Is that the answer? The answer is no? 
It's with all the other things you said. 

A. With all the factors at this point, at this 
stage — 

Q. Right. 

A. — I see no reason why I would go forward. 

Q. Now looking at Plaintiffs' Exhibit 304 — 
okay? — do you see that one? 

A. Yes. 

Q. That's a document, appears to be a report on a 
visit to U.S.A. and Canada, April 17th to May 12th, 
1958, B.A.T. Company Ltd.; right? 

A. Where did we get the last part? 

Q. Down at the bottom, B.A.T. Company Ltd. 

A. Yes. 

Q. Okay. Let's turn into the second page; okay? 

A. Okay. 

Q. Next page, I'm sorry, next page. 

A. Okay. 

Q. Do you see where it says, "quote, CAUSATION, end 
quotes, OF LUNG CANCER"? 

A. "'CAUSATION' OF LUNG CANCER," yes. 

Q. It says, "With one exception (H.S.H. Greene) the 
individuals whom we met believed that smoking causes 
lung cancer if by 'causation' we mean any chain of 
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1 events which leads finally to lung cancer and which 

2 involves smoking as an indispensable link. In the 

3 U.S.A. only Berkson, apparently, is now prepared to 

4 doubt the statistical evidence and his reasoning is 

5 nowhere thought to be sound." Okay? Do you see 

6 that? 

7 A. Yes. 

8 Q. I'm going to ask you to turn to the 

9 second-to-the-last page here, go over to page 8 of 

10 this document. Do you see where it says 

11 "CONCLUSIONS"? Conclusions, number 1. Do you see 

12 that? 

13 A. Yes. 

14 Q. Do you see where it says, "Although there 

15 remains some doubt as to the proportion of the total 

16 lung cancer mortality which can fairly be attributed 

17 to smoking, scientific opinion in U.S.A. does not now 

18 seriously doubt that the statistical correlation is 

19 real and reflects a cause and effect relationship"? 

20 Do you see that? 


21 

A. 

I see 

that. That is what 

appears on the page 

22 

Q. 

Now, 

sir, let's go back to 

the second page. 

23 

A. 

Sorry 

When you say "back 

" it's always — 

24 

Q. 

Back, 

right there. 


25 

A. 

Thank 

you. 
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Q. This appears to be an itinerary starting on 
April 17, going through May 12; right? 

A. Yes. 

Q. You look at all these visits with misters and 
professors and doctors at various places, John's 
Hopkins, New York University, Sloan Kettering, Philip 
Morris, Liggett, Duke, right on down the line, places 
I've left out; right? Yale? Do you see that? 

A. Yes, sir. 

Q. And if you go back to the first page, this was a 
report on a visit to the U.S.A. and Canada on those 
dates by these three gentlemen; okay? 

A. I — I don't know who they are. 

(Interruption by the reporter.) 

A. I have no idea. 

Q. I'll just represent to you they are people from 
the B.A.T. Company; okay? British-American Tobacco; 
okay? 

A. If that's what you say, then I will accept 
that. 

Q. All right. Now, sir, having just read those 
snippets from this document, having just read those 
that are on a document that's dated 1958, would you 
appear — would it appear to you, having read the two 
sentences that I've shown you, that in fact these 
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people right here, these three people from B.A.T., at 
least know that there is a cause-and-effect 
relationship between smoking and cancer as of 1958? 
Would it appear that way to you? 

MS. TYLER: Objection. 

A. Without reading the total context of the 
material that is in front of me, I'm not sure what 
one should conclude. I think I would have to, in 
fairness, read the total document to understand what 
it is they are saying. This is 1958, this is a — 
now we are talking almost 40 years ago. That's quite 
a long period of time to move backwards. What they 
specified at that time, I don't know. I'm not an 
M.D., I'm not an expert on the causes of cancer. 

This — You know, so I — I don't know what you would 
want me to evaluate, number one. And, number two, I 
certainly, without reading the total document, would 
feel at a loss to evaluate yes or no. 

Q. But just on what you've read — okay? — because 
we are not going to read the whole document, we don't 
have time, but maybe — maybe some other time you 
will choose to — who knows? — but at least right 
now on that conclusion I showed you, item number 1; 
okay? Do you see that? That's the one I read, we 
read together; right? At least just reading plain 
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English from 1958, it would appear here in this trip 
report by these three gentlemen that they know that 
there is a large body of scientific evidence in the 
U.S.A. where there is a statistical correlation that 
is real and reflects a cause-and-effect relationship 
between smoking and lung cancer. 

A. That is what's stated right here, yes. 

Q. You bet. And hence, sir, now having shown you a 
1958 British-American Tobacco Company document that 
is based on interviews with all of these people on 
their itinerary, and showing you just one conclusion, 
just showing you that one snippet, knowing you have 
not read the entire document, which in fact, maybe — 
I mean maybe the whole document — the rest of the 
document says this conclusion is crazy and they are 
all wet and they just kind of made a typo somehow, 
just went off in left field when they were writing 
that one little conclusion — okay? — but let's just 
assume for a moment, sir, that the document supports 
the conclusion that they came to, that we read. 

Okay? That's not too big of an assumption, is it? 
Just assume it. I'm not asking you to say that 
that's true. When we assume it, we know that all you 
are doing is assuming. Do you understand? That's a 
hypothetical. 
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MS. TYLER: Objection. 

Q. Got me? It's a hypothetical based at least in a 
sentence in a document that I've shown you from 
1958. Are you with me? 

A. I'm with you. 

Q. Okay. If I can get your attention. 

A. I'm focused right on you, sir. 

Q. Thank you. So if in fact there is other 

evidence in this document to support this conclusion 
as stated here that we have read about there being a 
cause-and-effect relationship between smoking and 
lung cancer, if in fact this document supports that 
conclusion, for any — with this tobacco company to 
have stated publicly that there is no 
cause-and-effeet relationship between smoking and 
lung cancer would be a bald face lie, wouldn't it? 
Correct? 


MS. TYLER: Objection. 

A. I believe based on this document it would be 
inappropriate to draw such a conclusion in that from 
— from what's in the document and what's on the 
piece that you have asked me to read, there is an 
indication that this is based on animal model 
research, not human research, and that at this time, 
not criticizing what has come forth into the future. 
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but at this time there seem to be still the 
researcher or scientists struggling with ambiguity. 
That's just in reading the document. I'm — so — 

Q. That's how you read the document? 

A. Well I'm only reading where it says without 
exception, no single individual with whom he met was 
prepared to extrapolate unambiguously from a single 
human test demand. At the same time there was 
general agreement in the field of smoking and lung 
cancer. No biologically test wholly free from 
criticism is available at the present time or is 
likely to become available in the foreseeable 
future. 

That doesn't mean that they couldn't conclude — 
make their conclusion. They are trying to — it's 
1958. They are scientists. They are trying the best 
they can to grapple with the problem. They say they 
are using animal models, they are trying to move 
forward. To agree that it's a bald face lie, sir, I 
think, for 1958, would be — would be stretching 
scientists as hard as they are working, and I don't 
mean —I would not criticize. 

Q. Would you agree if they made a statement 
publicly there is no causal relationship between 
smoking and lung cancer — 
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1 A. In human beings? 

2 Q. In human beings. — that that would contradict 

3 this conclusion, just the conclusion, just item 

4 number 1, would you believe that would contradict 

5 that? 

6 A. It with appear that hypothetically there would 

7 be a disagreement if that's what they did, yes. 

8 MR. MANNING: Shall we take our lunch 

9 break? 

10 (Luncheon recess taken at approximately 

11 12:09p.m.) 

12 

13 

14 

15 

16 

17 
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AFTERNOON SESSION 
(Deposition reconvened at approximately 
1:13 p.m.) 

BY MR. MANNING: 

Q. Sir, showing you what's been marked as the 
smoking — as Exhibit 1050, does that appear to be a 
document that's dated 1962, author being Alan 
Rodgman? 

A. If I take this numbering system up here, it 
would be 1962, and I can't read the name. Alan, but 
I can't read the rest of it. I'm sorry. 

Q. D-G-M-A-N; right? See that? 

A. Unreadable. 

Q. You can see the D-G-M-A-N, can't you? 

A. I'll take your word for it. 

Q. Do you see the title of document is "THE SMOKING 
AND HEALTH PROBLEM — A CRITICAL AND OBJECTIVE 
APPRAISAL"? Do you see that? 

A. Yes. 

Q. Let's go down to the bottom of the document, 
last two sentences. Do you see the sentence that 
says, "During the past two decades, cigarette smoking 
has been the target of a host of studies relating it 
to ill-health and particularly to lung cancer. The 
majority of these studies incriminate cigarette 
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smoking from a health viewpoint"? Do you see that? 

A. Yes, that's what it — I believe that's what it 
says. 

Q. Go to the next page. Do you see where it says 
under, "Epidemiological Data," it says, "The results 
of 34 different statistical studies show that 
cigarette smoking increases the risk of developing 
lung cancer. Many authorities believe the 
relationship to be one of cause-and-effect." Do you 
see that? 

A. I see that. 

Q. Go down to the — Skip one paragraph, go to the 
next, says. The statistical data from the smoking- 
health studies are almost universally accepted. 

After more than ten years, criticisms of studies have 
been reduced to a dictum A statistical study cannot 
prove a cause-and-effeet relationship between two 
factors. Do you see that? 

A. Yes, I see that. 

Q. Move on, if you will, to two pages back. Do you 
see where it says "The Evidence to Date," the 
middle? Page 4. 

A. "The Evidence to Date." 

Q. It says. Obviously, the amount of evidence 
accumulated to indict cigarette smoking has — as a 
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health hazard is overwhelming. The evidence 
challenging this indictment is scant. It tends to 
shift the blame to other factors, for example, air 
pollutants, necessitates acceptance of data similar 
to those denied in the cigarette smoke case. 

Turn over on the next page, page 5. See where 
it says on the top of page 5, and Kotin, a member of 
the Scientific Advisory Board, TIRC, stated, 'The 
statement.... to the effect that 'The sum total of 
scientific evidence establishes beyond reasonable 
doubt that the cigarette smoke is a causal factor in 
the rapidly increasing incidence of human 
epidermoidal — or epidermoid cancer of the lung' 
represents a view with which we concur.' Do you see 
that? 

A. That's — As I read it, that's what that says. 

Q. Now, sir. I'll represent to you that this is a 

document produced by R.J. Reynolds in this 
litigation; okay? 

A. That is — that they wrote this. 

Q. Correct. 

A. They produced this, they wrote this. 

Q. They produced it and was written by an employee 
of R.J. Reynolds at the time. 

A. If that's what you say, then I see no evidence 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

502 

of it, but I'll be happy to — 

Q. On the front page. I'll be happy to tell you, 

I'm representing to you it's stamped RJR, Division: 
Chemical Research, Author: Alan Rodgman, dated 
1962. There are previous reports listed. I'll 
represent that to you, and I'll represent it's been 
established as well in other places, is what I'm 
saying; okay? That is a tobacco company document 
created by tobacco — by an R.J.R. Reynolds employee; 
okay? 

A. Okay. 

Q. Now, you would agree with me that I've only read 
you about, whatever they are, by estimate, 10 
sentences in here, eight to 10 sentences. 

A. Fine. 

Q. Correct? 

A. Whatever. 

Q. At least one of the sentences uses the very 
words that the sum total of scientific evidence 
establishes beyond reasonable doubt that cigarette 
smoke is a causal factor in cancer. Okay? 

A. Is that the — that's a quote from something. I 
don't mean to be — I don't know if that's what this 
person — he is quoting somebody else that said that. 
Q. You are correct, he is. He is quoting a 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

503 

member — 

A. It's not him. 

Q. He is quoting a member of the scientific 
advisory board of the Tobacco Institute Research 
Council. 

A. Right. 

Q. Correct. 

A. Correct. 

Q. And there are other statements in here made by 
the author. 

A. So it would appear. This is a rough draft of a 
document and that what you have stated is written in 
this document. 

Q. Now would you now agree with me, sir, having 
seen this document in 1962 — and you previously saw 
one that I showed you from 1958 which we already 
talked about. Do you have that in mind, the '58 
document, this one? 

A. Right. 

Q. I'm now showing you one dated 1962. Would you 
now agree with me that if this tobacco company, R.J. 
Reynolds, made statements, publicly, that there was 
no cause-and-effect relationship between smoking and 
cancer, and did so with knowledge of this document 
right here, it's existence and contents, they did 
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1 that, that would be a lie, wouldn't it? 

2 MS. TYLER: Objection. 

3 A. I — I don't mean to be obstreperous. I don't 

4 understand how we got there. In terms of 

5 hypothetically, I mean we don't know who he wrote 

6 this to, what it is or what it even stands on — 

IQ. I'm not asking you — 

8 A. — the data. 

9 Q. I'm not asking you to get there hypothetically, 

10 so listen to me. 

11 A. Okay. 

12 Q. I've now shown you the second tobacco company 

13 document that you and this jury have seen; okay? You 

14 are now talking to these people here in Minnesota. 

15 A. Right. 

16 Q. And I'm asking you a question as a Ph.D. person, 

17 having now looked at this document — 

18 A. Uh-huh. 

19 Q. — I'm just talking about simple things here now 

20 called the truth, that if this company, with 

21 knowledge of this document, made a statement that 

22 there is no causal relationship between cigarette 

23 smoking and lung cancer, that would be a lie, 

24 wouldn't it? 

25 MS. TYLER: Objection. 
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1 A. Based on the sentence, it says, "It is not my 

2 intent to suggest this Company accept the cigarette 

3 smoke-health data at face value, but I do suggest we 

4 actively participate in cigarette smoke-health 

5 studies," I think that there would — this document 

6 wouldn't produce that effect. 


7 

Q. 

So — 

8 

A. 

In my mind it would not produce that effect 

9 

Q. 

That's wonderful,? 

10 

A. 

Okay. 

11 

Q. 

That's great. 

12 

A. 

Because he says, go do the work. 

13 

Q. 

That's great. That's great. Okay. 


14 (Discussion off the record.) 

15 Q. Sir, showing you what's been marked as 

16 Deposition Exhibit — Plaintiffs' Exhibit 3139, do 

17 you see that that is a three-page letter from a Paul 

18 M. Hahn, who is listed as president, to Timothy 

19 Hartnett, Chairman the Tobacco Research Committee? 

20 A. That is a three-page letter directed to Mr. 

21 Timothy V. Hartnett. 

22 Q. Correct. 

23 A. And it was written by Paul M. Hahn, president of 

24 something. 

25 Q. We will learn that in a little while. 
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A. Okay. 

Q. In the first paragraph here, this letter, it 
says. At the joint meeting of Executive Committee of 
the TIRC and Tobacco Institute on Wednesday of last 
week, there was discussion of a recommendation that 
the industry should, in paid advertising, state its 
position that the charges against cigarette — 
cigarettes as a health hazard do not constitute a 
"closed case" against smoking, period. Do you see 
that? 

A. I see that. 

Q. Then it went on to say, "Differences of opinion 
were expressed at the meeting." Do you see that? 

A. Yes. 

Q. Go ahead and read the rest of the document. 

MS. TYLER: Out loud? 

MR. MANNING: To himself. 

Have you read the letter, sir? 

A. Yes, sir. 

Q. And you see that in this letter in 1962 they 
have awareness, the author of the letter has 
awareness of the air force medical services' 
statement or the air force surgeon general statement 
about cigarette smoking and cancer; correct? 

A. Yes. That's a — it's not footnoted but that's 
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purported to say that's the air force surgeon 
general's report. 

Q. Let me just ask you when you read this letter, 
okay, when you read this letter, and assume that this 
letter was seen by — was written by a tobacco 
company — okay? — again in 1962, after this letter, 
do you think it would be inappropriate for someone 
from this tobacco company such as the author of this 
letter to knowingly state publicly that there is no 
causal relationship between cancer and smoking? 

MS. TYLER: Objection. 

A. I'm sorry. Paul M. Hahn, you say he is 
president of — 

Q. A tobacco company. 

A. Okay, if he is a — he is president of tobacco. 

I would certainly, in reading the content of this 
letter, I would certainly think he was concerned and 
interested and following what the air force general 
was looking at in terms of the — any possible 
linkage between products that he produces and disease 
and that he was concerned and was following what the 
surgeon general was going to study and/or report. 

Q. Did you hear the question? 

A. Uh-huh. 

Q. What was the question? 
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A. I think you wanted to say would this be — would 
they have then lied, I believe. 

Q. If he stated publicly there was no — listen to 
the question. 

A. Uh-huh. 

Q. Could this man who wrote this letter now state 
publicly that there is no relationship between 
smoking and cancer and it be the truth, he states 
that and it would be the truth after writing this 
letter? 

MS. TYLER: Objection. 

A. I'm not a physician. I don't believe this 
gentleman is a physician and I would say he's — he 
probably could still make such a statement at this 
point, in October 1962. 

Q. And that it wouldn't be a lie; right? 

A. I don't know. You know, I really don't know. 

It doesn't seem like he is informed very well and he 
is not providing me information of whether he knows 
or not. 

Q. Yeah. 

A. At this point. 

Q. Okay. 

A. But he is certainly very concerned as shown in 
the letter. 
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Q. No information in there that he knows by way of 
how you read the letter as a professional Ph.D. 
person; right? 

MS. TYLER: Objection. 

Q. Right? 

A. That's not what I said. I said in this letter 
— I'm sorry. 

Q. I know that's not what you said. We will go 
on — 

A. In his — 

Q. We will go on to the next exhibit. That's no 
problem. 

A. Yeah. 

Q. I'm going to show you now, sir, what's marked 
Plaintiffs' Exhibit 3141. Do you see that document? 
A. Yes. 

Q. And it's marked "STRICTLY CONFIDENTIAL"; right? 
A. Yes. 

Q. It says, "Smoking and Health: The Present 
Position in the U.K. and How it came about"; right? 
A. Okay. Yes. 

MR. MONICA: What's that marked? That 

31 — 

MR. MANNING: 3141. 

THE WITNESS: 3141. 
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1 Q. Would you just read the first paragraph, 

2 please. 

3 Now, sir, you read the first page. 

4 A. I'm sorry, first paragraph I read. 

5 Q. Okay. Great. Read the next paragraph, too. 

6 A. Okay. 

7 Okay. 

8 Q. Now let's go to the second page. 

9 A. Okay. 

10 Q. See where it starts "Epidemiology"? 

11 A. At the top of the page? 

12 Q. Yes, sir. 

13 A. Yes. 

14 Q. Just read that paragraph. 

15 A. Okay. 

16 Q. Now you don't know the date of this document, do 

17 you? 

18 A. I haven't — No, I see no place that it would 

19 present. 

20 Q. Now would you agree with me, sir, that if a 

21 person had knowledge of these facts as presented by 

22 this person right here — okay? 

23 A. Okay. 

24 Q. You can assume it's a tobacco company document 

25 produced by the tobacco companies, it was written by 
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1 someone in a tobacco company and presented to top 

2 tobacco company executives; okay? 


3 

A. 

Those are assumptions you want 

me to make. 

4 

Q. 

That's right. 


5 

A. 

Unlike the other documents, it 

doesn't have 

6 

imprints — 


7 

Q. 

Make them. 


8 

A. 

— or statements. 


9 

Q. 

Make those assumptions. 


10 

A. 

Hypothetically it was a document — 

11 

Q. 

That's what I'm saying. 


12 

A. 

— someone had in some tobacco 

company 

13 

hypothetically okay. Got it. 


14 

Q. 

Got it? 


15 

A. 

Got it. 


16 

Q. 

If, now, this were presented and people had 


17 knowledge of this, if they went out after this 

18 document, had the knowledge that was presented in 

19 this document and stated there is no causal 

20 relationship between smoking and lung cancer, do you 

21 think then it would be a lie? 

22 MS. TYLER: Objection. 

23 A. I think that — And this gives a time frame this 

24 was provided, would affect even your hypothetical as 

25 to whether lie or not lie. If it were 1997 and this 
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was presented — 

Q. Let me explain to you, assume it was presented 
before the statements were made. Assume that people 
had full knowledge of this article and these prior 
two documents, prior three documents that you saw, 
assume that; okay? The '58 trip report, '62 Rodgman 
report, the Hahn letter, and now further assume that 
they had knowledge of this document, 3141, and its 
contents and then went out and repeatedly made a 
statement to the public that there was no 
relationship between smoking and lung cancer. It 
would be a lie, wouldn't it? 

MS. TYLER: Objection. 

A. I think there would — there would certainly be 
reason for a hypothetical, potential hypothetical 
contradiction. 

Q. Good. 

A. But — 

Q. That's fine. 

A. — hypothetical. 

Q. Hypothetical potential contradiction now; 
right? Good. 

Ready? May I have that back? 

A. Sorry. 

Q. And, sir, if the potential hypothetical 
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1 contradiction did exist, you would not want to do 

2 anything to support that, would you? 

3 MS. TYLER: Objection. 

4 Q. Would you, knowingly? 

5 A. I — I don't know what you mean by saying 

6 "support that." If the — 

7 Q. You would not — 

8 A. If the facts were there and they — that said 

9 cigarette smoke, whatever year this is we are talking 

10 about, they then came to conclude scientifically that 

11 there was a relationship between A and B, I wouldn't 

12 have anything to do with support or nonsupport. It 

13 would be a fact of science and I'd leave it alone. 

14 If someone wants to make that statement, that would 

15 be their business. 


16 

Q. 

You have in front of you Plaintiffs' Exhibit 

17 

439 

; correct? 


18 

A. 

Yes, 439. 


19 

Q. 

This is a document that says "SECRET" at 

the 

20 

top 

; right? 


21 

A. 

Yes . 


22 

Q. 

Produced by B.A.T., at the bottom; right? 


23 

A. 

It's on their stationery. I would assume 

that's 

24 

— 

they produced this. 


25 

Q. 

And then there is a 1986 handwritten date 

in the 
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right-hand corner; right? 

A. Yes. I have no idea when that was put there. 
This is a typed document, not a handwritten document 
so that — 

Q. I understand. 

A. So I — 

Q. That's obvious. Then it says, "AIM," "To become 
stronger in tobacco, as a sound basis for further 
diversification"; right? 

A. That's what it says on the top right under 

"AIM. " 

Q. Let's turn to page 2 of the document. It says 
in 1), "We have three pending legal suits against 
Brown and Williamson in the USA, and US lawyers are 
waiting for an opportunity to demonstrate that the 
industry accepts causation, in order to succeed in 
their suits." Do you see that? 

A. Yes. 

Q. Item m) says, "The company's position on 
causation is simply not believed by the overwhelming 
majority of independent observers, scientists and 
doctors." 

Let's look at o): "The industry is unable to 
argue satisfactorily for it's own continued 
existence, because all arguments eventually lead back 
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to the primary issue of causation, and on this point 
our position is unacceptable." Do you see that? 

A. Yes. 

Q. Let's turn over to the next page, please. See 
item d)? 

A. Yes. 

Q. Would you read that to yourself. Read d) , e) , 
f) and g), sir. 

Read them? 

A. Yes. 

Q. Go to the next page, please, 4, "COURSES OPEN TO 
US," it says, "a), We can continue to maintain our 
present position on causation," and then it lists 
some advantages and disadvantages. An advance, the 
first one is, "Our legal position in the USA will 
remain intact, as far as we have been advised." Do 
you see that? 

A. Yes. 

Q. The disadvantages, the second bullet point says, 
"We will continue to be met with incredulity 
whenever we make the statement." Do you see that? 

A. Yes. 

Q. Go to the next page, please. 

A. Okay. 

Q. See item b)? It says — this is another option 
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1 now — "We can move our position on causation to one 

2 which acknowledges the probability that smoking is 

3 harmful to a small percentage of heavy smokers"; 

4 right? 

5 A. That is what's so stated, yes. 

6 Q. "Credibility will be restored to the Industry." 

7 That's an advantage; right? 

8 A. That's what's so stated. 

9 Q. Go to the next page, look at disadvantages: If 

10 the predictions of the U.S. lawyers are correct, we 

11 could lose a cancer suit, and this could lend to a 

12 new — could lead to a new "Industry" In America and 

13 elsewhere, that of suing tobacco companies, costing a 

14 lot of money. 

15 See that one? 

16 A. I see that one. 

17 Q. "NEW STRATEGY," "On balance, it is the opinion 

18 of this department that the analysis of the 

19 advantages and disadvantages suggests that we should 

20 now move to position B, namely, that we acknowledge 

21 'the probability that smoking is harmful to a small 

22 percentage of heavy smokers.'" Do you see that? 


23 

A. 

Yes, 

as read, that's what 

I believe it 

says. 

24 

Q. 

Now, 

sir, would you agree 

with me that 

after 


25 seeing this document now in 1986 — I've shown you a 
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document from '58, a document from '62, a document 
from '64, a document that was undated, now I'm 
showing you a document that has handwriting on it, 
1986 — would you agree with me, sir, that if this 
company, the B.A.T. Company, after this — seeing 
this document made public statements repeatedly that 
there was no causal relationship between smoking and 
lung cancer, if they made those statements 
repeatedly, it's pretty easy for you to conclude, is 
the not, that that would be a lie? 

MS. TYLER: Objection. 

A. The material itself that you provided to me is 
hand dated 1986. The B.A.T. Company, Limited 
stationery, I'm assuming that's — I'm confused why 
it would say "Minnesota Tobacco Litigation" at the 
bottom, and that's what it says at the bottom of 
every — I don't think there is any indication of — 
nothing to do with — I just don't — this seems to 
be a free-floating document, if I could use the 
term. I don't know who wrote it for what. Some 
company maybe, some company wrote this for some 
reason. So — It's May 16, 1980. 

Q. Great, 1980, super, that's wonderful. 

A. Okay. 

Q. Let me represent to you that B.A.T., B.A.T. 
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itself, British-American Tobacco, Limited, put that 
stamp on that document because it's theirs when they 
gave it to us. 

A. Okay. 

Q. Okay? 

A. I would believe them since it came from state — 
Q. They were obligated to do it pursuant to law, 
that's why they gave it to us. 

A. Then I would not question this would be 
confirmation — 

Q. Thank you. 

A. — this is a 1980 document for the B.A.T. 
Company, yes. 

Q. Do you want to hear the question again? 

A. Yes, please. 

Q. So now, sir, if this company, repeatedly after 
1980, you — after having seen this document and the 
prior documents that I've shown you, stated 
repeatedly, publicly, that there is no causal 
relationship between cancer and smoking, that would 
be a lie, wouldn't it, sir? 

MS. TYLER: Objection. 

A. This is — This is a 1980 document, then, out of 
sequence, going backwards, and does reflect a greater 
degree of uncertainty in which they don't even 
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specify here, a small percentage of heavy smokers and 
a question is harmful, it almost — it seems they 
have come backwards from where we were in the last 
document, but that's only because this is an earlier 
document so I — 

At this point, once again I would say 
hypothetically, I wouldn't think they have lied at 
this point. There is — This statement says their 
strategy is to say it's harmful to a small section of 
smokers. 

Q. Where is that, sir? 

A. That's what we just — you had me read, the new 
strategy, page 6. 

Q. Listen to my question — okay? — listen to my 
question, listen. 

MS. TYLER: Objection. 

Q. This strategy that you just referenced that it's 
harmful to a small number of smokers is a — they are 
discussing this strategy in this document, aren't 
they? 

MS. TYLER: Objection. 

Q. They are discussing moving away from a denial of 
causation entirely to saying possibly it causes 
cancer in some heavy smokers. That's what's being 
discussed here; right? 
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1 MS. TYLER: Objection. 

2 A. It says it's harmful to a small number of 

3 smokers. 

4 Q. That's what they are discussing? 

5 A. That's what they are discussing. 

6 Q. Right. Now what I want you to assume is that 

7 after this point in time, in 1980, after this 

8 document, they said publicly many times there is no 

9 relationship between smoking and lung cancer, none, 

10 after your review now of this document. If they said 

11 that publicly, it would be a lie, wouldn't It? 

12 MS. TYLER: Objection. 

13 A. Once again that's — that's not a contradiction 

14 here. They are talking in two different levels given 

15 the wording that we have read before with regard to 

16 b). I don't think even there would be an apparent 

17 hypothetical contradiction here. This is a — 

18 doesn't seem to specify. Looks like they are 

19 wrestling with the issue. 


20 

Q. 

Is that right? 



21 

A. 

That's what it 

seems 

to me. 

22 

Q. 

That's what it 

looks 

like to you, looks like 

23 

they 

are wrestling 

with the issue scientifically; 

24 

that 

what it looks 

like? 



25 A. They are wrestling — I don't think they are 
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1 scientists writing this, to be honest. Maybe they 

2 are. It seems like this is an administrative 

3 document. They don't provide — and they are having 

4 — they are wrestling with this. 

5 Q. That's great, that's wonderful. Thank you for 

6 your testimony. 

7 Showing you, sir, what's been marked as 

8 Plaintiffs' Exhibit No. 322, do you see this document 

9 is entitled "SMOKING AND HEALTH: THE BACKGROUND AND 


10 

CLIMATE," produced by 

B.A.T.; right 

9 


11 

A. 

Excuse me. Yes, 

sir. 



12 

Q. 

Go to the second 

page, please. 

You 

can go up 

13 

and 

read the front of 

it if you want, so 

I mean 

14 

don't — 




15 

A. 

Shall I read the 

first page? 



16 

Q. 

No, I don't want 

you to. Let' 

s go 

to the second 

17 

page 

If you want to 

you can, but 

there 

is no need 

18 

to. 

It's just a waste 

: of time. I 

don' t 

want to 

19 

waste your time. 




20 


Middle of the second page, do 

you see — 

21 

A. 

If I'm going to have to make a 

comment with 

22 

regard to the whole content of the 

document — 

23 

Q. 

I'm not going to 

ask you to make a 

comment. 

24 

A. 

Okay. 




25 

Q. 

I'm only going to 

1 ask you to comment on what you 
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read. I've never asked you to make a comment on the 
whole document, I've only asked you to comment on 
what you've read; is that right? 

A. Yes, sir. 

Q. "Two defenses," middle of the page, "Two 

defenses are still available to the industry: a) 
lack of proof of causation, and b) Voluntary 
assumption of risk, which involve the plaintiff 
having been made aware of the potential risks 
involved in smoking. 

"U.S. trial lawyers have suggested that, from a 
practical point of view, juries may be more sceptical 
in considering the causation defence. 

"We must continue to exercise care to ensure 
that nothing is said or done inadvertently anywhere 
in the world which could jeopardize either of these 
defences." 

Do you see that? 

A. Yes. 

Q. Now go to the conclusion, second 
sentence: "However, whilst the majority of medical 
opinion judge the relationship between smoking and 
various diseases to be causal, we believe there is an 
opportunity to suggest to opinion makers that 
open-mindedness should be reserved on the issues and 
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that some recent scientific developments question, to 
varying extents, the judgement that smoking is the 
major cause of a number of diseases." That's 
February 28, 1985. 

A. Uh-huh. 

Q. Do you see that? 

A. Yes. 

Q. Do you believe, sir, that by that point in time 
in 1995 [sic.] that that statement in that conclusion 
that I just read beginning with the word "however" — 
A. Could you repeat? 

Q. Listen to my question. I haven't finished it. 

A. Oh, I'm sorry. 

Q. Do you see the statement? Would you look at it 
there on page 3? 

A. Uh-huh. 

Q. Open-mindedness, there is opportunities to 
suggest — to suggest to opinion makers that 
open-mindedness should be reserved on the issues and 
that some recent scientific developments question, to 
varying extents, the judgement that smoking is a 
major cause of a number of diseases. Do you know as 
a Ph.D. person who has read the CDC reports and the 
surgeon general's reports that if anyone made 
statements to that effect suggesting to opinion 
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makers that there was recent scientific developments 
that question to varying extents the judgment that 
smoking is a major cause of a number of diseases, 
that that would be in fact false? 

MS. TYLER: Objection. 

A. I wouldn't know. I think it would be incumbent 
upon this gentleman to produce his data. He is 
saying this is what he feels and what he observes. I 
see the statement said — 

Q. That's great, that's perfect. You think this 
guy ought to produce his data; right? 

A. Well I think I would ask him to, yes. He has 
made a statement. 

Q. And if he could — if he could produce no 
scientific data that was peer reviewed that said that 
smoking was not associated with lung cancer or 
cancer, if he couldn't do that, if he couldn't 
produce data to that effect, then it would be wrong 
for him to say publicly that they ought to be open 
minded on the issue; isn't that right, sir? 

MS. TYLER: Objection. 

Q. Is that right? 

A. Hypothetical, you certainly have a hypothetical 
consideration. 

Q. Another potential hypothetical inconsistency if 
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1 

they 

did that. 

2 

A. 

I would think so 

3 

Q. 

Yup, you bet. 


4 (Plaintiffs' Deposition Exhibit 4104 was 

5 marked for identification.) 

6 MR. MANNING: Before I ask a question, 

7 counsel, I'm going to put you on notice that I know 

8 that this question borders on the privilege issue and 

9 so I anticipate an objection, and I want to do it for 

10 the record; okay? I want to preserve this for the 

11 record. I'm not doing it to abuse the court record; 

12 I'm doing it to preserve a record. So I anticipate 

13 you to object but will respectfully make a record and 

14 move on. I want to make a record respectfully for 

15 the court. 

16 BY MR. MANNING: 

17 Q. First question: Sir, you did not review any of 

18 these documents that I've shown you prior to your 

19 deposition. 

20 A. No, sir. 

21 Q. And you know that I designated a list of 

22 documents to your lawyers that I intended to show 


23 

you. 



24 

A. 

No, I 

don't know that. 

25 

Q. 

Okay. 

You — I'm going to tell you right now 
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that I — all of these documents and all the ones I 
intend to show you, I sent them a letter and I listed 
them by number so that they knew exactly what I would 
be showing you. Do you understand that? 

A. I understand that. That would be the first time 
that I've heard that. 

MR. MANNING: Question, counsel, being only 
fair here that I want to ask for the record is this. 
Q. Is: Did you — Did your lawyers discuss with 
you the contents — don't answer this; your lawyer's 
going to object. I'm not trying to violate a court 
order. 

A. I understand. 

Q. Did your lawyers discuss with you the contents 
of the documents that I would be questioning you on 
here today? 

MS. TYLER: Objection. 

MR. MANNING: Are you going to assert the 
privilege and instruct him not to answer or aren't 
you? If not, that's fine. I'll ask him the 
question. 

MS. TYLER: Can I take a minute? 

MR. MANNING: Sure. 

(Discussion off the record.) 

(Recess taken from 1:56 to 2:02 p.m.) 
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MS. TYLER: There is a question pending, 
and I at this time will permit this witness to answer 
this question, but I want to make it very clear on 
the record that I am not waiving, defendants are not 
waiving any of their rights pursuant to any 
privilege, other communications with this expert, 
communications with other experts, the relevance, 
admissibility or anything else, any other privileges 
or rights that the defendants have with respect to 
this answer and this question and our privileges. 

At this time I would like the court reporter to 
read back the question, and I will also instruct the 
witness that it is a question which can be responded 
with a "yes" or"no" answer. 

Will you agree my permitting the witness to 
answer this question pursuant to the stipulated order 
does not waive additional — waive privileges in this 
case or any other case? With that agreement. I'll go 
ahead and let him answer. 

MR. MANNING: Sure. 

(Record read.) 

A. No. 

MR. MANNING: I think we are — What's the 
number on that exhibit? 

THE REPORTER: 4104. 
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BY MR. MANNING: 

Q. Now, sir, showing you what's been marked Exhibit 
4104, that's a document entitled "...ON YOUTH 
SMOKING, TOBACCO INDUSTRY GUIDELINES," do you see 
that? 

A. Yes, sir. 

Q. It says, "Long holding the view that smoking is 
for adults who choose to smoke — and an activity 
that should not be engaged in by youth — the tobacco 
industry has taken measures to address public 
concerns about youth smoking. For example, cigarette 
manufacturers do not advertise in publications 
directed primarily to persons under 21." Do you see 
that? 

A. Yes. 

Q. "Do not use models in cigarette advertisements 
who are, or appear to be, under 25," do you see that? 
A. Yes. 

Q. "Do not distribute cigarette samples to persons 
under age 21," do you see that? 

A. Yes. 

Q. And, fourth, "do not distribute cigarette 
samples within two blocks of centers of youth 
activity, such as playgrounds and schools," do you 
see that? 
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A. Yes. 

Q. Have you ever seen that before, those 
guidelines? 

A. Not — No. 

Q. Now, previously we saw some documents about 
Rolling Stone. Do you remember that? 

MS. TYLER: Objection. 

Q. Internal company documents about Rolling Stone? 
A. Advertisements in Rolling Stone, yes. 

Q. And you don't know if that publication is 
directed primarily to persons under 21, do you. 
Rolling Stone? 

MS. TYLER: Objection. 

A. No, sir, I wouldn't have expertise to know 
whether it's — 

Q. Do you think Rolling Stone is directed to people 
over 21, primarily? 

A. I can honestly tell you I don't know. 

Q. Yeah. Are you aware whether or not the 

cigarette industry has complied with its guidelines 
not to distribute samples to persons under 21, are 
you aware whether they have or haven't? 

A. No, I'm not. I'm not privy to that information. 
Q. Just don't know one way or the other? 

A. One way or the other. 
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(Discussion off the record.) 

(Plaintiffs' Exhibit 4105 marked and 
withdrawn.) 

Q. Now, sir, showing you what's been marked 
Deposition Exhibit 41 — 31 — 

THE REPORTER: 4105. 

MR. MANNING: Made another mistake here. 

MS. TYLER: Go off the record. 

(Discussion off the record.) 

BY MR. MANNING: 

Q. Now, sir, showing you what's been marked as 
Plaintiffs' Exhibit 3145, this is a proposal, draft 
number 1, it's dated January 1964; right? 

A. Yes. 

Q. It's by that same William Esty Company we have 
seen before; right? 

A. I — Yes, I believe so. 

Q. And the proposal is research on trends in 
cigarette smoking among, quote, TEENAGERS, end quote; 
right? 

A. Correct, that's what it says. 

Q. Now you would understand teenagers to be under 
18, or do you think teenagers are 18 and 19? 

A. A 19 year old is a teenager. Much of the time 
they fall 13 to 18, 12 to 18, 19, maybe 20, but 18, 
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19 to be the top end. 

Q. Yup. But most of the time when people use the 
word "teenagers" in the plural, they are not only 
talking about 18 or 19 year olds, they are talking 
about younger teenagers; would you agree with me? 

MS. TYLER: Objection. 

Q. In general when you see that. 

A. When I see that, I think as a researcher, I 
think of someone usually probably between the ages of 
12 and 18 to 20, possibly. 

Q. It says, "Purpose," purpose: "To provide 
information on trends among high school juniors and 
seniors and among college freshmen and sophomores"; 
right? 

A. Yes, which now exceeds the boundaries of 
teenagers. Okay. 

Q. Yes, college freshman and sophomores do; right? 
A. Right. 

Q. But high school juniors and seniors are usually 
under 18. 

A. I guess. 

MS. TYLER: Objection. 

Q. And the proposal — 

MR. MANNING: Do you want to just do 
judicial notice on it here? 
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1 MS. TYLER: Sorry, it went so fast I didn't 

2 have a chance to jump in there. 

3 Q. You look at a, b, c and d there, "a" says "The 

4 incidence of cigarette smoking"; right? 

5 A. Yes. 

6 Q. B is "Daily cigarette consumption"; right? 

7 A. Yes. 

8 Q. C is "Cigarette type and brand preference"? 

9 A. Okay. 

10 Q. And "d" is "Brand switching"; right? 

11 A. Okay. 

12 Q. Turn to the next page, and there is a 

13 questionnaire; right? 

14 A. Yes. 

15 Q. So it would pretty clearly appear to you here, 

16 would it not, that, assuming — you can assume this 

17 — it's a document produced by the tobacco industry? 

18 A. No. 

19 Q. I'm just going to tell you to assume that. 

20 A. Okay. It's — 

21 Q. I know it's a William Esty Company document but 

22 take my word for it, it was given to us by a tobacco 

23 company; okay? 

24 A. Okay. 

25 Q. And it's dated January 1964; right? 
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A. Yes. 

Q. And at a minimum, we could agree that what is 
occurring here is that this company, William Esty 
Company, is doing some research on high school 
juniors and seniors, others as well but high school 
juniors and seniors, and gaining some information and 
data about their cigarette smoking habits; correct? 
MS. TYLER: Objection. 

A. No. 

Q. Okay. Why not? 

A. If you bear with me, it says, "QUESTIONNAIRE," 
"CIGARETTE SMOKING AMONG COLLEGE STUDENTS," "What 
class are you in now?" And then there is the skip 
statement: "(IF JUNIOR, SENIOR IT TERMINATE)," so 

the only thing you'd have is they collect data which 
would say junior or senior. If they are high school 
students then that would terminate, there would be no 
data collected. So this would not be an instrument, 
given that skip pattern, if they would followed that, 
that would be the end, there would not be any data 
collected on juniors and seniors. 

Q. And that's your view of this study, is that it 
would not collect any information on juniors and 
seniors; is that right? 

A. It says "terminate" on this page, terminate the 
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study, data collection on them, yes. It would be my 
opinion if they followed the rules and their persons 
where trained adequately well to normal, rigorous 
standards, they would collect no information on 
juniors and seniors. 

Q. And then if that's the case, then it would 
appear that somebody knew they shouldn't collect data 
on juniors and seniors; isn't that right? 

MS. TYLER: Objection. 

Q. Or didn't want to or for some reason weren't 
collecting data on juniors and seniors; isn't that 
right? That's what it would appear. 

MS. TYLER: Objection. 

Q. We don't know the reason, we just know that the 
purpose of the study was to provide information on 
trends, as stated, among high school juniors and 
seniors and among college freshmen and sophomores, 
but the questionnaire would appear to terminate them 
if they were a junior or senior; right? 

A. It appears that way, yes. 

Q. Yes. 

A. I have no idea — 

Q. We don't know why they would terminate it, do 
we? 

A. I have no idea. 
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(Plaintiffs' Deposition Exhibit 4105 was 
marked for identification.) 

BY MR. MANNING: 

Q. Now, sir — excuse me — showing you what's been 
marked Exhibit 4105, does this appear to be a type of 
statement that can be released by the — to be 
released by The Tobacco Institute for use on and 
after Sunday, January 3rd, 1971? 

A. I see the date. I haven't read the content of 
it yet. It would indicate after June 3, 1971 by a 
person in Washington. 

Q. William Kloepher, Jr. at the Tobacco Institute; 
right? 

A. Okay. Yes, sir. 

Q. You can go ahead and read the first page, why 
don't you, and we will skip the last one, so you have 
some context for it. 

MS. TYLER: Objection. 

Q. Skip to the last page, if you will. Just go to 
the last paragraph; okay? They say here, "Kornegay 
declared that 'every statistical path linking smoking 
to some form of ill health leads directly to a locked 
door.'" Do you see that? 

A. Yes. 

Q. Now in 1971, you know beyond any shadow of a 
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doubt that that is not only blatantly false but 
blatantly absurd based on the internal tobacco 
company documents you have seen from '58, '62, '64 

and on that at minimum talk about the overwhelming 
number of epidemiological studies and others that in 
fact unlock the door and show that there is a strong 
association and causal relationship between smoking 
and cancer, so this statement here, that sentence, 
is, in fact, false; correct? 

MS. TYLER: Objection. 

A. I don't know who this gentleman is, if he's a 
research scholar. 

Q. I'm not asking if you know who he is. 

A. Well that would be important if he has research 
that would be counter to the breadth of literature. 

Q. No, it's not important, because, listen to me, 
listen to the question, this man says, quote — The 
Tobacco Institute's quoting him — every statistical 
path, every, linking smoking to some form of ill 
health, some form of ill health, leads directly to a 
locked door. That is categorically a false statement 
because we know from these documents prior to 1971 
that there are 50 and a hundred epidemiological 
studies that unlock the door and lead to cancer, lead 
to smoking causing ill health in cancer, we know 
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that, so for someone to say every statistical path, 
every one, linking smoking leads to a locked door, 
that is a false overstatement; correct, sir? 

MS. TYLER: Objection. 

A. Could you define for me what he means by "leads 
directly to a locked door" for which he is going to 
find keys? 

Q. No, I won't, but the jury will understand what 
the author is saying and if you claim that you don't 
understand, just tell the jury you don't understand. 
That's all right. You have been doing that for two 
days. 

MS. TYLER: Objection. 

Q. Go ahead, I don't care. We will just let the 
jury decide your veracity. 

MS. TYLER: Objection. 

A. I believe that this — I have no way of 
evaluating the veracity of the statement this 
gentleman's making. 

Q. It is patently absurd and false for the Tobacco 
Institute in 1971 to be quoting an individual as a 
purported scientist named Kornegay, saying that every 
statistical path linking smoking to some form of ill 
health leads directly to a locked door. That is 
absurd, it is false, it is a blatant lie and a joke; 
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isn't that right, sir? 

MS. TYLER: Objection. 

A. On page 4 he specifies the study that he is 
referring to in which it says the American Heart 
Association did help finance and involve more than 
12,000 men in seven countries. This invest — The 
investigators found cigarette smoking could not be 
involved as an explanation of the incidence of 
coronary heart disease among these people. 

Q. That's not the quote — that's not the quote — 
A. This is the study he is — 

Q. You don't know that's the study he is referring 
to. He is not referring to a study in the sentence I 
read. It's just Kornegay declared, isn't it? 

A. Then it's a hypothetical that I don't understand 
what he is addressing, because it seems to me there 
is a study back here that he is — that he was 
talking about, but — 

Q. Let's go on, see what it says. The Tobacco 
Institute says here, quoting from Mr. Kornegay: "In 
1971 we have a great opportunity for new efforts to 
find the keys. Any organization in a position to 
apply resources in the search of those keys — and 
which fails to do so — will continue to be guilty of 
cruel neglect of those whom it pretends to serve." 
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Do you see that? 

A. Yes. 

Q. In fact, if the tobacco industry and The Tobacco 
Institute, in conjunction with tobacco companies, had 
research, had research, that they threw away, that 
they stopped doing, that they fired people for doing, 
that they squelched, that they buried, if they didn't 
bring all of the research to light that they were 
doing, that was objective scientific research, then 
isn't it true what Mr. Kornegay is saying is that 
they, the tobacco companies and The Tobacco 
Institute, would be guilty of cruel neglect; 
correct? 

MS. TYLER: Objection. 

Q. Right? 

A. Quoting on page 4, it says, "Where have they 
referred to the study reported last February of 
patterns of lung cancer mortality among ethnic and 
religious groups in Canada, where unusually high lung 
cancer death rates were found among Jewish women and 
British men, regardless of smoking patters?" 

They are certainly opening doors. 

Q. Did you hear my question? 

A. Yes, and I still, given the information that's 
even available briefly on page 4, indicates that 
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1 these people are clearly looking at some data, the 

2 veracity of which I do not know. I have never looked 

3 at these studies but they certainly are saying they 

4 would like to look at them and specify for genetic 

5 and ethnic relationships and that there is unusually 

6 high levels of lung cancer. 

7 Q. Right. Great. Okay. Got it? All done? I am. 

8 A. I haven't read the whole document but that's — 

9 Q. No. I understand. That's great, that's 


10 

perfect. No problem at all. 


11 


Does that say 18 or 118? 


12 

A. 

118 . 


13 

Q. 

I wrote it wrong. 


14 

A. 

Okay. 


15 

Q. 

Thanks. Showing you, sir, what's been 

mark as 

16 

Plaintiffs' Exhibit 1118, it's a two-page document; 

17 

right? 


18 

A. 

Two-page document, yes, sir. 


19 

Q. 

Produced by RJR; right? 


20 

A. 

Produced by RJR Reynolds, yes, RJR. 


21 

Q. 

It says, "COMPANY SHARES BROKEN BY AGE 

GROUPS"; 

22 

right? 


23 

A. 

Yes, sir. 


24 

Q. 

Company shares. 


25 

A. 

Company shares broken by age groups, yes. 


P .0. 

STIREWALT & ASSOCIATES 

BOX 18188, MINNEAPOLIS, MN 55418 1-800- 

-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



CONFIDENTIAL 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


541 

Q. Now, do you see that under there it says 
"COMPANY SHARE OF SMOKERS BY AGE" and then there is 
a table? 

A. Yes, sir. 

Q. And then you have got the 14 to 17 year olds. 

Do you see that? 

A. Uh-huh. 

Q. Do you have 14 year olds? 

A. Almost. Thirteen. 

Q. What are kids doing when they are 13? What do 
you know about kids and what they do when they are 13 
and 14 year olds? 

A. Professionally or personally. 

Q. Personally and/or professional, you can mix it. 
A. Personally, I think they are trying to struggle 
to find their lives and to wrestle out questions, 
have fun, be happy, try to, you know, learn about 
school. I miss my kids. 

Q. Yeah, I hear you. So do I. 

A. It's hard. 

Q. Yeah. 

A. Thirteen, 14 is hard years. 

Q. They really are, aren't they? 

A. They are. 

Q. And I think it's a good way to summarize, they 
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try to struggle and find out who they are? 

A. Yes, and they should enjoy a full life. 

Q. They should, shouldn't they? 

A. Uh-huh. 

Q. And the last things adults should do is put 
roadblocks in their way to prevent them in that 
struggle in finding out who they are; right? 

A. Well they should put the positive, familial 
socialization. 

Q. You want to have discipline, structure, 
character building. There is lots of things you can 
do to form, hopefully, still help a child at that 
age, even though they are very independent. But they 
do struggle, don't they? 

A. They do struggle but parents in their personal 
opinion try to make them happy and enjoy lives. 

Q. Lots of books written, girls and boys, about how 
they can go into a tank at this age and how we try to 
help them on and on than there were 10, 15 years ago, 
wouldn't you say? 

A. Yes. 

Q. And if people were intentionally putting things 
in kids' way right when they are at the height of 
their struggle in life to survive and live a long 
life, that would be a callus kind of thing, wouldn't 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



CONFIDENTIAL 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


543 

it? 

A. I think it would be unnecessary. 

Q. It also would be callus, particularly if it was 

done intentionally, it would be callus, wouldn't it? 
A. It certainly would be unnecessary. Children 
have enough things to worry about in growing up. 

Q. Do you believe — 

Do you agree with, just for the members of jury 
here in Minnesota, that that would be callus? 

A. Could you repeat the — What exactly would be 
callus? 

Q. It would be callus to intentionally put 
roadblocks in the way of 13 and 14 year olds 
discovering who they are. 

A. Do you want to go off the record? Could I ask 
to do that? 

Q. No. 

A. Okay. Taking away socially acceptable means of 
socialization into adulthood would be unacceptable 
and produce roadblocks. There are many things I 
think parents should help their children explore, 
particularly dangerous activities they should help 
them explore, stay away from, be loving and caring 
for them. Otherwise, my study of high-risk behavior 
patterns of young people, I don't think parents let 
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them just do anything they want to do. 

Q. Right-o. Now when we look at this document, we 
see that at least RJR here is breaking out the 
percent of 14 to 17 year olds who are using their 
cigarettes. Do you see that? 

A. Yes. 

Q. And PM, at the bottom there, Philip Morris, they 
have 46 percent of the 14 to 17 year olds; right? 

A. Yes. 

Q. Lorillard's got 6; right? 

A. Based on the 1972 NFO screening, whatever that 
is, yes. 

Q. L&M has got 2, B&W has 18; right? 

A. Uh-huh. 

Q. ATC has 4 and RJR has 24. Do you see that? 

A. Yes. 

Q. Then you look at the paragraph on the bottom 
there, "Of course, Marlboro is the primarily reason 
Philip Morris does so well among young adults. In 
the last six years Marlboro King has almost doubled 
its share with almost all of its growth coming from 
young adults." Do you see that? 

A. It says, "In the last six years Marlboro King 
has almost doubled its growth coming from young 
adults," yes. 
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Q. Right. Sure would appear to you, wouldn't it, 
just looking at this RJR confidential document, that 
at least there is some even feint, remote interest in 
looking at 14 to 17 year olds in their brand choice; 
would you agree with that? 

MS. TYLER: Objection. 

Q. Some interest? 

A. They have recorded this or asked for this, the 
assumption is they have asked for this from something 
called an NFO screening, which I don't know what that 
is, which indicates sort of a horse race that one 
group is selling a larger percent. They are not 
selling, somebody's, what do you call them, grocery 
stores or purveyors sell their products, and Philip 
Morris has more cigarettes than the other people have 
cigarettes. Doesn't say what kind of cigarettes. 

But I don't — 

(Plaintiffs' Deposition Exhibit 4106 was 
marked for identification.) 

BY MR. MANNING: 

Q. Sir, showing you what's been marked as 
Deposition Exhibit 4106, that appears to be a 
document from P. E. Galyan, marketing research 
department at R.J. Reynolds to a Mr. C. C. Standen; 
right? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsf^dy/tEd/lnn05aC0/pdfndustrydocuments.ucsf.edu/docs/nphd0001 



CONFIDENTIAL 


546 


1 

A. 

Yes . 



2 

Q. 

And the re 

is : 

"CAMEL FILTER AND YOUNG ADULT 

3 

SMOKER," do you 

see 

that? 

4 

A. 

Yes . 



5 

Q. 

It says, " 

You 

have expressed interest in 


6 examining the youth market and the role Camel filter 

7 plays in the market. The attached information should 

8 help you in this regard." 

9 A. Do you know who Mr. Standen is? 

10 Q. No, sir. Do you? 

11 A. No. 

12 Q. I mean, he — he worked for one of the companies 

13 that pays you money. I don't work for him. 

14 MS. TYLER: Objection. 

15 Q. Okay? So the next line under youth market, it 

16 says, "Judgementally a brand's ability to gain 

17 acceptance among young smokers is an indication of 

18 its potential for future success." Do you see that? 

19 A. Yes. 

20 Q. Then go down under normal flavor filter 

21 category; okay? The next heading. 

22 A. Okay. 

23 Q. Go to the last sentence: "Finally, note that 

24 among very young smokers in the 14-20 age, 54% choose 

25 85mm NFF brands." See that? 
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10 A. I apologize, I do know. I falsely — I said 

11 that falsely. 

12 Q. Oh. 

13 A. It would be the normal flavor filter. 

14 Q. Okay. 

15 A. You already read that. That's what I would read 

16 that was. 

17 Q. At least it would appear from this document — 

18 A. I think. 

19 Q. Are you with me? 

20 A. Yeah. I was just adding I think that's what it 

21 stands for. 

22 Q. Yeah, that's fine. You will at least agree with 

23 me P. E. Galyan here appears to be responding to a 

24 request of somebody who has expressed an interest in 

25 examining the youth market. 
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A. Correct. 

Q. Now, sir, I'm going to show you what's been 
marked as Plaintiffs' Exhibit 1035; okay? See that? 
A. Yes, 1035. 

Q. Go to the second page of the document. It says, 
"1975 MARKETING PLANS PRESENTATION, HILTON HEAD," 
September 1974; right? 

A. September 30, 1974, that's correct, sir. 

Q. Chart #1, objective in '75: "OUR PARAMOUNT 
MARKETING OBJECTIVE IN 1975 AND IN ENSUING YEARS IS 
TO REESTABLISH RJR'S SHARE OF MARKETING GROWTH IN THE 
DOMESTIC CIGARETTE INDUSTRY," do you see that? 

A. Yes. 

Q. Go to the bottom of — under — I through 4 and 
then the next paragraph. It says, "FIRST, LET'S 
LOOK" — do you see where that says that? 

A. Yes. 

Q. "LET'S LOOK AT THE GROWING IMPORTANCE OF THE 
YOUNG ADULT IN THE CIGARETTE MARKET. IN 1960, THIS 
YOUNG ADULT MARKET," and then they define it, the 14 
to 24 age group, "REPRESENTED 21% OF THE 
POPULATION." Do you see that? 

A. Yes, I see that. 

Q. At least here in this document, RJR is defining 
— yeah, RJR is defining the young adult market as 
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1 

14 

to 2 4; 

correct? 




2 



MS. TYLER: 

Objection. 



3 

A. 

They 

— 




4 

Q. 

They 

do that, don't they? 



5 

A. 

They 

define that. 

as they stated that 

here. 

yes 

6 

Q. 

They 

sure have. 




7 

A. 

Yes. 





8 

Q. 

Then 

it says here 

, at the bottom, "AS 

SEEN 

BY 


9 THIS CHART, THEY REPRESENT 27% OF THE POPULATION IN 

10 1975. THEY REPRESENT TOMORROW'S CIGARETTE BUSINESS. 

11 AS THIS 14-24 AGE GROUP MATURES, THEY WILL ACCOUNT 

12 FOR A KEY SHARE OF THE TOTAL CIGARETTE VOLUME FOR AT 

13 LEAST THE NEXT 25 YEARS." Do you see that? 

14 A. I see that. 

15 Q. You would at least concede to me, would you not, 

16 that it reflects some interest on the part of RJR in 


17 

14, 

15, 

16 and 17 

year olds? 



18 



MS. TYLER: Objection. 


19 

Q. 

Would you go 

that far? 



20 

A. 

At 

age — I'm 

trying to 

calculate. At 

age 16 — 

21 

Q. 

Listen to the 

question. 

Did you hear 

it? 

22 

A. 

You 

wouldn't 

be able to 

buy cigarettes 

, so — 

23 

yes. 

it 

seems they 

are looking at this area 

Doesn't 


24 say they are selling cigarettes but they are 

25 certainly interested in looking at what these people 
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do. 

Q. You don't think that that says they are 
interested in selling those cigarettes when they say 
they represent tomorrow's cigarette business? 

A. Well tomorrow, I'm just questioning, you know, 
when they are legally allowed to buy cigarettes 
versus when they are not legally allowed to buy 
cigarettes. 

Q. You think they want to wait until the 14 and 15 
year olds become 18; is that what you are saying? 

A. I make no evaluation or judgment as to what they 
are going to do. At age — 25 years, the 14 year old 
will be 39, so — 

Q. You will concede and state clearly to this jury 
that at least it reflects a — some interest on the 
tobacco companies in marketing to 14 and 15 and 16 
and 17 year olds; correct? 

MS. TYLER: Objection. 

A. It expresses a knowledge of their smoking 
potential. 

Q. And therefore it expresses some interest in 
their appealing to that group; correct? 

MS. TYLER: Objection. 

A. I — Hypothetically, yes. 

Q. Now, go on to the next page, please. See what 
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chart — just read what Chart 4 says up there. Read 
the whole page. 

A. I finished the page. 

Q. Thank you. In fact what this says at the end of 
page here, this says, "THIS SUGGESTS SLOW MARKET 
SHARE EROSION FOR US IN THE YEARS TO COME UNLESS THE 
SITUATION IS CORRECTED"; right? 

A. That's what it so states. 

Q. Next page. Then it says, "THUS OUR STRATEGY 
BECOMES CLEAR FOR OUR ESTABLISHED BRANDS: 

I- DIRECT ADVERTISING APPEAL TO THE YOUNGER 
SMOKERS...." That's a pretty clear statement of what 
they intend to do, isn't it? 

A. What you've said is what — Whether this was 
accepted as a policy or not, that's what this 
statement says. The words that you said are on this 
page. 

Q. It appears to be a marketing plan's presentation 
that was done at Hilton Head, that little island off 
South Carolina in September 1974; right? 

A. Right. What I'm saying, I don't know whether 
there was any outcome, it was ever used, it was 
rejected, whatever. 

Q. I understand. 

A. That's what it says on the page. 
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Q. You bet, right. Next it says, BEING TRUE TO THE 
BRAND'S BASIC PRODUCT ATTRIBUTE (IN OTHER WORDS. 

TASTE FOR WINSTON, REFRESHMENT FOR SALEM) AND 

3- WITHOUT ALIENATING THE BRAND'S CURRENT 
FRANCHISE. Right? 

A. That's what it states. 

Q. Then go down under item number 8, under the 
three bullet points, it says, "RESEARCH HAS SHOWN 
AMONG YOUNG ADULTS, THE NEW WINSTON ADS GENERATE 
TWICE AS MUCH RECALL AS ANY PREVIOUS WINSTON CAMPAIGN 
AND ARE 40% MORE PERSUASIVE COMPARED TO THE MARLBORO 
CAMPAIGN." Do you see that? 

A. I see that. 

Q. You haven't seen that research, have you? 

A. No, sir. 

Q. You don't know if it's peer reviewed? 

A. No, sir. 

Q. You don't know who has conducted the research? 

A. No, sir. 

Q. You don't know the size of sample? 

A. No, sir. 

Q. But you at least know that from this marketing 

document, someone is making the presentation in 1974 
saying that their research has shown that among young 
adults, who they have defined as — between 14 and 
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1 24, that their new Winston ads generate twice as much 

2 recall as any previous Winston campaign and are 40 

3 percent more persuasive in comparison, doing a 

4 comparative ad study, evidently, to the Marlboro 

5 campaign. They say that, don't they? That's what it 

6 says. 

7 MS. TYLER: Objection. 

8 A. That's what is written on this page, yes. 

9 Q. That statement would tend to support their item 

10 number 1 up above, where they say they are going to 

11 engage in direct advertising appeal to the younger 

12 smokers, doesn't it? 

13 MS. TYLER: Objection. 


14 

Q. 

Tend to support that. 



15 

A. 

I don't think so. 



16 

Q. 

Go to page — 



17 

A. 

Time sequence, this one at the 

top is what they 

18 

want 

to do; this would have to be 

data collected 

19 

which said what they already did. 



20 

Q. 

No problem. Would you go to 

page 1317, please. 

21 

A. 

Yes, sir. 



22 

Q. 

There was chart number 15 that 

was evidently put 


23 up on that little island off South Carolina called 

24 Hilton Head, says "EACH ONE OF OUR MAJOR SPECIAL 

25 EVENTS IS DIRECTED AGAINST YOUNG ADULTS," doesn't it? 
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1 A. Yes. 

2 Q. Directed against them, doesn't it? That's what 

3 it says. That's the language they chose. 

4 A. Directed against them, uh-huh. 

5 Q. It didn't say we are going to try to do things 

6 to help these young adults, these 14, 15, 16, 17 year 

7 olds have a better self-image, it didn't say we are 

8 going to try to remove obstacles that would help them 

9 in their self-identity struggles. It says we are 


10 

going to get these major special events and 

direct 

11 

them 

against these young adults. That's 

the 

language 

12 

that 

they chose, didn't they? 



13 


MS. TYLER: Objection. 



14 

Q. 

Right? 



15 

A. 

I'm not sure I understand what it does 

mean. 

16 

I'm 

sorry, I apologize. 



17 

Q. 

I understand. 



18 

A. 

Each of major special events is directed against 

19 

young adults, I — 



20 

Q. 

It's directed to appeal to them, isn 

't 

it? 

21 


MS. TYLER: Objection. 



22 

Q. 

That's what it means, doesn't it? 



23 


MS. TYLER: Objection. 



24 

A. 

I don't take that from the words, to 

be 

honest 

25 

with 

you, sir. It says directed against 

young 
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adults. 

Q. What do you think it means? 

A. I have no idea what it mains. Doesn't sound 
like they are trying to sell them anything. 

Q. Okay. Now in the next sentence it says, 

"NASCAR, WITH WINSTON, REACHES 8 MILLION SPECTATORS 
WITH 63% OF THESE UNDER 35 YEARS OF AGE"; right? 

A. Yes. 

Q. Going down further, it says, "IN RODEOS. " — do 
you see that? 

A. Yes, sir. 

Q. — "WE PROMOTE WINSTON IN OVER 600 EVENTS 
REACHING 12 MILLION SPECTATORS WITH 57% UNDER 35 
YEARS OF AGE — IN THE MID-WEST AND WEST"; right? 

A. Yes. 

Q. Goes on further, "SPECIAL EVENTS," "THE BRAND 
WILL HAVE PINPOINTED EFFORTS THROUGH YOUNG ADULTS 
THROUGH ITS SPONSORSHIP OF SPORTS CAR RACING AND 
MOTORCYCLING." Do you see that? 

A. Yes. It keeps switching the years now back and 
forth to 35 and under and then their young adult 
category, so I'm not sure exactly who they are 
addressing. They couid be addressing everybody 
between — I don't know. I don't — I can't 
speculate. There would be no point in me speculating 
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who they were aiming it at. 

Q. Could be everybody 35 and under, would be one 
reading? 

A. I don't know, can't speculate. 

Q. Just don't know. Go to chart 17, please, next 
page. 

A. Okay. 

Q. Says, "FIRST, WE HAVE HEAVY INVOLVEMENT AT THE 
EVENT SITE, PERMANENT BILLBOARD ADVERTISING, AND 
BRAND EXCLUSIVITY AT CONCESSION STANDS. WE SELL OUR 
BRANDED, EVENT-RELATED ITEMS, SUCH AS WINSTON HATS, 
SHIRTS, AND JACKETS. WE HAVE TIE-IN BANNERS AND 
PASTERS," I suppose "posters," "WITH STRONG BRAND 
IDENTIFICATION AND BRAND COMMERCIALS OVER THE PUBLIC 
ADDRESS SYSTEMS." Do you see that? 

A. Yes. 

Q. Kind of like a monopoly, a canvassing of events, 
to go into an event and get them from every angle, 
the concession stand exclusivity, the billboards bang 
away, the PA systems bang away and then put T-shirts 
on them, other things, branded items so they can see 
it as frequently and as often as they can and have a 
positive association of Winston with that event; 
right? 

MS. TYLER: Objection. 
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1 Q. You know that's what's happening; right? 

2 A. This is 1974 now. This is — This was a 

3 proposed plan in 1974. This is some now 23 years ago 

4 they stated this as a proposed plan of something 

5 which I guess they want to do. 

6 Q. Let's just correct that for you if you are 

7 having trouble with that. Let's go to 1320. 


8 

A. 

One 

three two 

oh. 

9 

Q. 

Now 

it gets a 

little clearer for you so you 


10 don't have to get hung up on all that time and stuff 

11 that bothers you. 

12 Look at that second paragraph, says, "OUR 

13 SPECIAL MERCHANDISING DIVISION IS IN ITS SECOND YEAR 

14 WITH ITS SUCCESSFUL," second year — now we know 

15 there is a past — WITH ITS SUCCESSFUL WHOLESALE 

16 OPERATIONS OF PREMIUMS AT BEACHES AND SPECIAL EVENTS 

17 THROUGH A SEPARATE SALES FORCE AND A MOBILE STORE. 

18 WE ANTICIPATE SELLING OVER A MILLION ITEMS IN '75 — 

19 A MILLION "WALKING BILLBOARDS" FOR OUR BRANDS. 

20 "WE WILL CONTINUE OUR SPECIAL SAMPLING PROGRAMS 

21 ON BEACHES, RESORT AREAS AND SPORTS ARENAS IN MAJOR 

22 METRO MARKETS — WHERE THERE ARE LARGE CONGREGATIONS 

23 OF YOUNG ADULTS." Do you see that? 

24 A. I see that's what's written there. 

25 Q. Do you know if any of these people who were 
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1 handing out these items as well as cigarettes, but 

2 these items to young adults, particularly the 14, 15, 

3 16 and 17 year old ones as they define it in the 

4 documents, do you know if they were instructed, those 

5 people in those mobile units, to card people and make 

6 sure on the beach they never give anything to anybody 


7 

under 18? Do you know that? 


8 

A. 

I have no — there is nothing on this 

page to 

9 

indicate that they did or that they did not 

They 

10 

may 

well have. 


11 

Q. 

They might have? 


12 

A. 

They might have. 


13 

Q. 

That's right. Do you think they did? 


14 

A. 

I have — 


15 


MS. TYLER: Objection. 


16 

Q. 

No idea? 


17 

A. 

I have no idea. 


18 

Q. 

No idea at all? 


19 

A. 

Not unless it's somewhere else in this 

document 

20 

Q. 

As a matter of common sense, you have 

no idea? 

21 

A. 

Common sense — 


22 

Q. 

I want to probe that with you, see how 

your 

23 

common sense lines up with the members of jury here. 

24 


MS. TYLER: Objection. 


25 

Q. 

What's your common sense tell you about that 


P .0. 
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one? 

A. I have no idea what instructions were given for 
the distribution, don't give them to little kids, 
don't give them to who or whatever, doesn't say here. 
Q. How about not little kids. How about — Let me 
just say, gawd, I hope they didn't give them to 7 and 
8 year olds, let's just hope against hope but who 
knows. They may well have. But do you think that 
these people when they were in the mobile deal 
handing out items and cigarettes didn't give them to 
14, 15, 16 and 17 year olds, do you think that? 

MS. TYLER: Objection. 

A. That would be — 

Q. What's your common sense tell you about? 

A. That would be even totally different. This is a 
marketing plan. Whether actually carried out or ever 
did carry out, it doesn't say that. Could be 
absolutely, totally different. 

Q. You bet. Here you go. Plaintiffs' Exhibit 
1037; right? 

A. 1037. 

Q. "RJR SECRET"; right? 

A. Stamped "RJR SECRET." 

Q. January 23rd, '75; right? 

A. Yes. 
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Q. J. F. Hind, signed by old Jim there, to Mr. 

C. A. Tucker; right? 

A. I don't see the "old Jim." 

Q. You see Jim's signature there. 

A. Signature named Jim, yes. 

Q. To this C. A. Tucker? 

A. Yes. I don't know who that is. 

Q. No. Neither do I. 

A. Okay. 

Q. But in the first paragraph there, in the last 
couple sentences, it says. To ensure increased and 
longer-term growth for CAMEL FILTER, the brand must 
increase its share penetration among the 14-24 year 
old age group which have a new set of more liberal 
values and which represent tomorrow's cigarette 
business. Do you see that? 

A. I see it. 

Q. Now let's assume that Jim Hind was kind of 
fairly high up in the organization; okay? Let's just 
assume that. 

A. Make an assumption. 

Q. Right. At RJR? 

A. "High up" meaning? 

Q. Meaning he was upper-level management, let's 
just assume he was upper-level management; okay? Not 
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the CEO but he wasn't just, you know, somebody in the 
back room, either. He had some influence and people 
that work and people that work for him? 

A. Okay. So this is an assumption. 

Q. Yup. Now this sentence that I read to you, 

employing your common sense as a Ph.D. person, you 
would at least admit that this reflects the 
intention, the intention on behalf of Mr. Hind and 
him as an employee of the RJR company that he, at 
least, would like to increase the share penetration 
among 14, 15, 16, 17 and up to 24 year old age group; 
correct? 

MS. TYLER: Objection. 

A. I don't know if has any authorization to do this 
or say this. He is — He made a comment, he makes a 
comment to this effect to Mr. C. A. Tucker, yes. 

Q. He does make a comment to that effect; right? 

A. Whether this is his business to do so or not is 
not evident from title or comment or stationery. 

Seems to be just written on a blank sheet of paper at 
one time. 

Q. It does, doesn't it? 

A. Then sort of got stamped on a lot. But it 
doesn't — not even a letter. 

Q. Like an internal memo, isn't it? 
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A. Something like that. There is no indication of 
the parameters for it. It's hard to evaluate — this 
man certainly said, made these comments. 

Q. And those comments reflect an intent to — 

A. By him. 

Q. — increase share penetration with 14, 15, 16 
and 17 year olds as well as on up to 24; right? 

A. By him. 

Q. Right. 

A. Without regard to who he is. 

Q. Correct. 

A. That's what this letter would appear to say. 

Q. So — 

A. That's what it does say. 

Q. So, sir, if this company, with knowledge of this 
intention that you have now acknowledged, after 1975, 
after 1975, stated repeatedly that it had no 
intention of increasing its share penetration with 
14, 15, 16 and 17 year olds, then that statement 
would be a lie; correct? 

MS. TYLER: Objection. 

A. No. This is a statement in 1975 by Jim Hind. 
Somebody could have sent a letter, maybe Mr. Tucker 
said, I don't want to do that, that's dumb. 

Q. That's right. 
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A. And so there wouldn't be anything there and a 
year later the person says we didn't do that. Then 
no, it would be a lie. Then the guy said, no, we 
didn't do that, maybe Mr. Tucker said, nah, we didn't 
do that, so — I don't think so. I mean if I'm just 
looking at this document, I can't go forward with it 
in time. I don't know who Jim is, I'm sorry. Mr. 
Tucker may have said that's the craziest thing in the 
world. 

Q. I'm not sorry. I appreciate your answer. Now 
let's back up, now let's back up; okay? 

A. Okay. 

Q. And ask you to talk to this jury here, employing 
your common sense. 

A. Uh-huh. 

Q. And let's assume that what Mr. Hind said here 
that nobody negated it, in fact him and Mr. Tucker 
and other guys and women with them went forward full 
steam ahead with a plan that had been talked about 
out there in Hilton Head and a lot of other places 
and then went forward full steam ahead to increase 
RJR's share penetration among 14, 15, 16, 17 year 
olds, let's assume they did that; okay? 

A. Uh-huh, uh-huh. 

Q. Now — And nobody waived them off. In fact, 
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everybody joined in with them; okay? Then if they 
made the statement after this that they wouldn't go 
after 14, 15, 16 or 17 year olds to increase share 
penetration, then it would be a bald face line, 
wouldn't it? 

A. There could be — 

MS. TYLER: Objection. 

A. There could be a hypothetical contradiction. 

Q. Thank you. 

Showing you, sir, what's been marked as 
Plaintiffs' Exhibit 148, do you see that? 

A. Yes. 

Q. Now I'll switch a little bit to Philip Morris. 
It's a document on Philip Morris U.S.A., United 
States of America Philip Morris, interoffice 
correspondence. Do you see that? 

A. Yes. 

Q. In Richmond, Virginia; right? 

A. Yes. 

Q. From Myron Johnston to Dr. R. B. Seligman; 
right? 

A. Yes. 

Q. The decline in the rate of growth of Marlboro 
red is the subject; right? 

A. Yes. 
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Q. It says down there, "In my opinion," in the 
middle, "the decline in Marlboro's growth rate is due 
to four factors... Slower growth in the number of 
18-19 year-olds ... The recession ... Price increases in 
1974 ... Changing brand preferences of younger 
smokers." Do you see that? 

A. Yes, sir. 

Q. Okay? Now, go down to — under "Demographics." 
Do you see that? 

A. Yes. 

Q. It says there under "Demographics," "It has been 
well established by the National Tracking Study and 
other studies that Marlboro has for many years had 
its highest market penetration among younger 
smokers. Most of these studies have been restricted 
to people age 18 and over, but my own data, which 
includes younger teenagers, shows even higher 
Marlboro market penetration among 15-17 year-olds. 

The teenage years are also important because those 
are the years during which most smokers begin to 
smoke, the years in which initial brand selections 
are made, and the period in the life-cycle in which 
conformity to peer-group norms is greatest." Do you 
see that? 

A. Yes. 
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Q. Do you recall seeing that quote in Dr. Perry's 
report, that she pulled out parts of that? Do you 
recall that? 

A. It's late in the day of the second day of 
deposition but I — 

Q. You don't recall it? 

A. I think I recall that, yes, as we look 
yesterday. 

Q. Because here we have in '75 this guy Myron 
Johnston writing to this doctor acknowledging that 
most of the studies have been restricted to people 18 
and over but he says, but my own data, my own data, 
Philip Morris data, which includes younger teenagers, 
and he goes on to make his statement about 15 to 17 
year olds; right? 

MS. TYLER: Objection. 

Q. Right? 

A. Yes. 

Q. And you have not asked to see that data, have 
you? 

A. No. 

Q. The way you looked at that FDA focus group data, 
you haven't asked to see that Philip Morris data, 
have you? 

A. No. 
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Q. Even though you've seen it now in a real live 
Philip Morris tobacco document as well as Dr. Perry's 
report; right? 

MS. TYLER: Objection. 

A. That's correct. 

Q. I'll take that back, please. 

Showing you, sir, what's been marked as Philip 
Morris document number — Plaintiffs' Exhibit No. 

355, which is a Philip Morris document, that's again 
that Philip Morris U.S.A., Park Avenue, New York, New 
York, March 29, '79; right? 

A. Correct. 

Q. And then it starts with "Marlboro." Do you see 
that? 

A. Yes. 

Q. It says, "Marlboro represents 60% of Philip 
Morris USA sales." Do you see that? 

A. Yes. 

Q. "The brand that counts for 1/3 of all growth of 
Philip Morris USA." Then just read the next 
sentences of that paragraph, please. 

A. Just that first paragraph? 

Q. Now we're going to go down to demographics. 

A. Okay. 

Q. "Marlboro dominates in the 17 and younger age 
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category," do you see that? "Capturing," capturing, 
kind of an interesting choice of words, isn't it? 

MS. TYLER: Objection. 

Q. "Over 50% of this market," see that? 

A. Doesn't impute responsibility, which I think the 
general research would indicate these kids choose the 
cigarettes themselves. But that aside, they want to 
say "capture." I guess anybody can put any spin on 
it they want. 

Q. "In the 18-24 age group Marlboro dominates with 
30.7 share," do you see that? 

A. Uh-huh. 

Q. Well, you know, this little spin here that you 
say anybody can put any little spin on it they want? 


A. 

"Dominate," 

"spin," pretty 

aggressive language 

Q. 

"Dominate," 

"capture," but 

it's Philip Morris' 

spin 

isn't it? 



A. 

Their spin. 



Q. 

It's not my 

spin, is it? 


A. 

No, sir. 



Q. 

No, I'm not 

spinning it. 



And do you think by this point in time, in 1979, 
that Philip Morris was pretty doggone happy with that 
Marlboro Man campaign? 

A. Woo. 
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1 MS. TYLER: Objection. 

2 Q. Do you think they are pretty doggone happy in 

3 that when they have one in five people who smoked — 

4 smoking their brand, they knew that? Do you think 

5 that was successful? 

6 A. It doesn't say anything here about the Marlboro 

7 Man, does it? So — 

8 Q. I'm not asking you that. 

9 A. So I guess — Whether they are happy or not, I 

10 don't know. 

11 Q. You read some statistics, you read about 

12 Marlboro dominating, the one in five, and I'm just 

13 asking you if you think that they were happy with the 

14 old Marlboro Man? 

15 A. I have no basis on which to make a conclusion of 

16 relationship of the Marlboro Man and these numbers. 

17 They don't make any so I don't have any basis to say 

18 anything. 

19 Q. Let's go to the next page, then. See "The ad 

20 for the Red packing" right at the top there, "would 

21 normally have the single cowboy. You would never see 

22 a Lights ad with the cowboy because the cowboy 

23 represents 'flavor.' The vista shots, however, work 

24 well for both Red and Light brands." That vista, 

25 that Marlboro country vista, comes home to you right 
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1 in your heart, you know. "Marlboro was the" — 


2 

A. 

Where does it — "comes right home to your 

3 

heart 

."? I don't — 


4 

Q. 

I'm just giving you a 

little comment here; okay 

5 

A. 

Okay. But that's not 

in this document. 

6 

Q. 

No, that's not in the 

document. 

7 

A. 

I didn't see that. 


8 

Q. 

I was ad-libbing. 


9 

A. 

Okay, fine. I didn't 

see any of those comments 

10 

Q. 

"Marlboro was the first franchise to put 


11 together in the same ad a family of packings. This 

12 has worked very well to support the entire 

13 franchise." Do you see that? 

14 A. Yes, sir. 

15 Q. "Short-term objectives... Protect the full flavor 

16 base through effective Marlboro Country advertising," 

17 do you see that? 

18 A. Yes. 

19 Q. My question: Do you, sir, do you think Philip 

20 Morris was happy with itself that it had one in five 

21 people smoking its brand of cigarettes by 1979? 

22 MS. TYLER: Objection. 

23 A. I don't know. Professionally, I don't know. At 

24 a personal level, I would suspect they would be. 

25 Q. Do you think, without looking at the document — 
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1 in fact. I'll take the document back, I'm all done 

2 with it. 

3 A. Okay. 

4 Q. Do you think by 1979 that when they had one in 

5 five people smoking their brands and tons of kids 

6 smoking their brands, which they acknowledged, saw 

7 and knew, had a huge base there for the future, do 

8 you think that they were happy with their Marlboro 

9 Man advertising? 

10 MS. TYLER: Objection. 

11 Q. No idea? 

12 A. I — I haven't — I don't know a document that 

13 says that — didn't say I'm happy. 

14 Q. I'm asking you — 

15 A. No, I don't know. 

16 Q. I'm asking you, I'm probing your common sense, 

17 see, as a Ph.D. with the common sense of these ladies 

18 and gentlemen of the jury. 

19 A. I don't know. 

20 MR. MANNING: Let's take a short break 

21 here. 

22 (Recess taken from 3:06 to 3:15 p.m.) 

23 BY MR. MANNING: 

24 Q. Sir, have you ever heard of free nicotine? Have 

25 you ever heard of free nicotine? Ever heard of it? 
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A. I don't believe so. 

Q. Never read about it in the Wall Street Journal, 
New York Times, any other source? 

A. I don't believe so. 

Q. You don't know what free nicotine is? 

A. I don't believe so. 

Q. You know tobacco companies can adjust the level 
of nicotine up and down? 

MS. TYLER: Objection. 

Q. As in strength of nicotine. 

A. As indicated yesterday, I don't recall reading 
things like that. 

Q. You have no idea what the role of free nicotine 
plays in the addiction of kids; correct? 

MS. TYLER: Objection. 

A. I'm not an addictionologist, I'm not a 
physician. 

Q. I understand. You have no idea what the role of 
free nicotine plays in the addiction of kids; right? 

MS. TYLER: Objection. 

Q. You have no idea? 

A. I'm not an M.D., it is not my area of 
expertise. 

Q. Now — excuse me. 

Showing you, sir, what's been marked as 
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Plaintiffs' 3153, please read that letter. 

Do you see that, sir? Have you read it? 

A. Not yet. I'm halfway. 

Okay. 

Q. Do you see the statement in the third paragraph 
of the letter that "Accordingly, our advertising is 
directed toward adult smokers and not younger 
people"? Do you see that? 

A. Okay. 

Q. You have at a minimum, at a minimum, seen 
documents today in the short time that I've had to 
show them to you that RJR specifically has the 
intention and had the intention prior to this letter 
of 1989, had the intention of having it's advertising 
appeal to young adult smokers so defined as 14 to 24; 
correct? 

MS. TYLER: Objection. 

Q. You've seen those documents. 

A. I've seen documents; I have not read those 
documents in their entirety. I've only read pieces, 
parts of those documents. 

Q. Enough to know that you would at least have a 
suspicion, a suspicion that they had an intent to 
market the young adult smokers; correct? 

MS. TYLER: Objection. 
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1 Q. You at least know that much. I'm trying to be 

2 fair to you, I'm trying to be right just a little 

3 bit. Do you agree with that? 

4 MS. TYLER: Objection. 

5 A. I believe the documents don't indicate that they 

6 did things. The documents were plans of what they 

7 were going to do and then documents that indicated 

8 some distribution of cigarette sales but no 

9 relationship to what that had to do with their 
10 marketing campaign so I — I have — 


11 

Q. 

I just 

said an intention. 

12 

A. 

I have 

no opinion. 

13 

Q. 

Just an 

— just an intention, you are aware 

14 

that ; 

right? 


15 

A. 

I have 

no — I have no opinion. 

16 

Q. 

Okay. 

That's good. Give her back. That's 

17 

great 

. 



18 Now I'm going to show you Plaintiffs' Exhibit 

19 3154; okay? Now I'm not going to have you read this 

20 whole thing. I want you to go to the second page. 

21 It's by David Fishel. 

22 A. Okay. 

23 Q. Pardon me? 

24 A. Yes. 

25 Q. David Fishel, he is the senior vice president. 
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public relations, R.J. Reynolds. He copies this 
letter to council member. President Sharon Sayies 
Belton, who is now the mayor of our city here in 
Minneapolis. He copies various other people at the 
health department and Star Tribune, and he sends his 
letter to the then mayor, Don Fraser. Have you ever 
heard of Don Fraser? 

A. I've never — I haven't heard of the Honorable 
Mayor Donald M. Fraser, no. 

Q. He was previously a United States Representative 
in the House of Representatives for many years — 
okay? — was on the Foreign Relations Committee and 
was an esteemed United States Congressman before he 
became a very esteemed mayor in this community; 
okay? Very respected guy; all right? 

Now, they write a letter, this RJR exec. Look 
at the second page — second paragraph, please. 

A. Okay. Second paragraph. 

Q. "...You urge our company to stop doing something 
that we are not doing. We do not advertise or wish 
to promote our products to anyone under the age of 
18." They don't wish to promote their products to 
anyone under the age of 18. "Nor do we have any 
interest or engage in any activity designed to 
encourage nonsmokers, regardless of age, to start 
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smoking. Our company's sole focus is trying to 
convince current adults smokers that our brand are 
more desirable than those of our competitors." Do 
you see that statement in that paragraph? 

A. Yes. 

Q. That's made in 1990, isn't it? 

A. Yes. 

Q. Now we know and you know as a man of common 
sense, as a person with a Ph.D., as a person who 
strives to have integrity in your professional life, 
that this paragraph, this paragraph right here by 
this guy from Reynolds contains bald face lies; 
right? 

MS. TYLER: Objection. 

Q. Right. 

A. No. As I pointed out before the time 
sequencing, but now in 1990, this man that appears to 
be saying we don't do these things. He doesn't we 
didn't them in the past. He says we don't do them. 
This is a now. 

Q. And to your knowledge, what you saw them doing 
in the '70s and early '80s in these documents, if 
they hadn't stopped doing by the time of this letter, 
then it would be a bald face lie; right? 

MS. TYLER: Objection. 
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Q. Right? 

A. If I understand what was in the materials which 
we read snippets and pieces and parts of indicate 
that they had plans, we don't know that they did 
anything, we only know that they thought about them 
and they were talking about them. Whether they ever 
did them, that's totally unrelated, and you say they 
did them and I don't see evidence they did them. 

Q. Listen to me, read the sentence, the clause in 
the second sentence, "or wish to promote our products 
to anyone under the age of 18," or wish — 

A. I'm sorry, I'm on the second sentence — 

Q. Second sentence of the second paragraph. 

A. Okay. 

Q. "We do not advertise or" — this is what I want 
to talk to you now about — "or wish to promote our 
products to anyone under the age of 18." Do you see 
that? 

A. Yes. 

Q. He says that we don't wish to do so. Now assume 
that these documents that you have seen here from the 
'70s, late '70s and early '80s of RJR continue right 
on through 1990 and they never withdraw the intention 
that is so clearly expressed in those documents to 
market to 14 and 15 and 16 and 17 year old kids; 
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okay? Are you with me? 

A. I'm with you. 

Q. Then that clause of that sentence that they 
don't wish to promote our products to anyone under 
the age of 18 is a bald face lie, isn't it? 

MS. TYLER: Objection. 

A. Once again the time sequencing of this sentence 
is in the present, we do not wish to advertise or 
promote our products to anyone under 18 is in the 
present tense. 

Q. Did you hear what I said to you in the 
question? I said, assume the documents you saw from 
the '70s and early '80s, all those same intentions in 
those documents continue right through this letter. 
Did you hear that? 

A. I heard that. 

Q. Now having heard that for the second time, this 
statement or wish to promote, that we do not wish to 
promote our products to anyone under the age of 18, 
that's a bald face lie; right? 

MS. TYLER: Objection. 

Q. Right? 

A. In assumptions that have no relationship to what 
has been presented to me today, there could be an 
appearance of a contradiction. But beyond that, 
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1 there is nothing to tie these documents together in 

2 terms of temporal sequence, time, effort, intention, 

3 that I can see just reading the sentences that you 

4 have directed me to. There may be other materials 

5 but what you have asked me to read, this is kind of 

6 it. 

7 Q. Appearance of a contradiction; is that right? 

8 Is that what you said? 

9 A. I — there could appear — 

10 Q. There could be an appearance of a contradiction, 

11 I just want to make sure — 

12 A. Hypothetically, there could be, because you made 

13 the hypothesis. You are making the assumptions. 

14 There are so many assumptions here that it doesn't — 

15 these are real documents, these are real and you are 

16 making different assumptions and then asking me to 

17 say true or false and that's not reality, the 

18 document, versus the non-reality, the hypothetical. 

19 That's all I'm saying, is that hypothetically there 

20 could appear to be a contradiction, can get that far. 

21 Q. Thank you. We have got that far a few times, we 

22 have gotten that far again. It takes a while, really 

23 takes a while to get there, but we got there. 

24 MS. TYLER: Objection. 

25 Q. That's good. Have you seen this document, sir, 
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Plaintiffs' Exhibit 3148? 

A. Have I seen — 

Q. I'm showing you this document, 3141; right? 

A. Yes. 

Q. It says, "ACKNOWLEDGMENT RECEIPT for 
CONFIDENTIAL REPORT," Philip Morris, "TITLE," "YOUNG 
SMOKERS PREVALENCE TRENDS IMPLICATIONS"; right? 

A. Yes. 

Q. It goes on to say it's confidential to the 
business, it should be carefully handled, it is not 
transferrable to another individual and is not to be 
photocopied; right? 

A. Yes. 

Q. If it's not needed, it is to come right back to 
the records, and here it appears to be copy number 4 
that L. Meyer got, right, in '81? 

A. 1981. 

Q. Right. And this would appear to be, would it 
not, the copy that Mr. Meyer got of this confidential 
secret document? Here you go. 

A. A secret document? Confidential document. 

Q. Yeah, right. 

A. Okay. 

Q. And now we are looking at the document itself; 
right? And it's titled, the report title is, "Young 
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Smokers Prevalence, Trends, Implications, and Related 
Demographic Trends" done by the Philip Morris U.S.A. 
Research Center. Do you see that? 

A. Yes. 

MR. MONICA: You are marking this? 

MR. MANNING: It's already marked Exhibit 

358 . 

MR. MONICA: Sorry. 

Q. Turn to the summary page, please. No, no. Two 
pages back. Go to the front. Next page. 

Beginning of the summary, "It is important to 
know as much as possible about teenage smoking 
patterns and attitudes." That's the first sentence, 
isn't it, of this confidential report? 

A. Yes, that's what this says. 

Q. The sentence says, "Today's teenager is 
tomorrow's potential regular customer and the 
overwhelming majority of smokers first begin to smoke 
while still in their teens"; right? 

A. That's what this document says. 

Q. "In addition, the ten years following the 
teenage years is the period in which average daily 
consumption per smoker increases to the average adult 
level"; right? 

A. That's what this document says. 
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Q. Next paragraph, "Furthermore it is during the 
teenage years that the initial brand choice is made"; 
right? 

A. Yes. 

Q. And then go down, next paragraph: Average daily 
consumption of these young smokers also increased, so 
that between '68 and '74 the number of 12-18 
year-olds who smoke ten or more cigarettes per day 
more than doubled. Do you see that? 

A. Okay. 

Q. Right? And now we have a document in 1981 in 
which Philip Morris U.S.A. in this confidential 
document is even talking about 12 year olds, aren't 
they? 

A. This is common knowledge available to the United 
States through the monitoring the future study. 

Q. Thank you. And they are talking about it, 
aren't they, in the summary on their confidential 
report on trends with teenagers, aren't they? 

A. It's public information. Yes. I mean, it was 
published by — sure, they are — some — I would 
assume this is what they are talking about and they 
— somebody's discussing it. 

Q. Right. You bet. And they are discussing it, 
aren't they, because they have reflected in their 
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first sentence and their second sentence that it's 
important for them to study and know as much as 
possible about teenage smoking patterns and 
attitudes; isn't that right? 

MS. TYLER: Objection. 

A. That's what this says, yes. 

Q. You bet it does. It says it in black and white, 
doesn't it? 

MS. TYLER: Objection. 

Q. In 1981; right? 

A. That's correct. 

Q. So if Philip Morris in 1981, at the same time, 
says to the world, we are not interested in kids at 
all and we don't study them, we are not interested in 
kids, or teenagers, we are not interested in looking 
at them or studying them, if they say that, that is a 
hypothetical contradiction, isn't it? 

A. There is — 

MS. TYLER: Objection. 

A. — the potential for a hypothetical 
contradiction. This is 1981, they said something 
else in 1981, there could be a hypothetical 
contradiction. Could be different people in the 
organization, one group not knowing what the other 
group's doing. 
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Q. Could be, couldn't it? 

A. Yes. 

Q. Could also be the right hand does know what the 
left hand is doing. Could be that, too? 

A. Hypothetically, anything is possible. 

Q. You bet. Sir, do you think that after a certain 
number of hypothetical contradictions, I mean let's 
just say you have two of them and then you have ten 
of them — can I have the document back, please? 

Let's say you have two of them, 10 of them, let's say 
you have 30 of them, you have 30 hypothetical 
contradictions — okay? — do you think at about 30 
it begins to stink real bad and smell like a lie? 

Does it? 

MS. TYLER: Objection. 

A. As in Alice in Wonderland, the number of 
hypotheticals doesn't change to bring reality. They 
still only remain hypotheticals even if there are a 
thousand of them. 

Q. That's interesting, isn't it, because if in fact 
there is a thousand hypotheticals that are made up of 
facts — listen — and they are based on 
hypotheticals but in fact they become facts that are 
proven, each and every item of what the hypothetical 
is based on becomes proven, then they are no longer 
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hypothetical contradictions. Then they are lies 
based on facts, correct, if that happens, correct? 

MS. TYLER: Objection. 

A. Let me understand you. If a hypothetical 
becomes a fact, then it's a fact? Yes, but we 
haven't gotten there. We only dealt with the 
accumulation of hypotheticals at this point. 

Q. Sir, I've only had four hours with you with the 
documents and I've only had another whatever it was, 
eight hours with you in questioning — okay? — so 
all I can say to you is, I hope, I hope that you come 
to Minnesota to testify and I can have a little more 
time with you so that these hypothetical 
contradictions that you have talked about, when they 
become facts for you and for the jury, we have an 
opportunity and I have an opportunity with you to 
talk about them in front of a jury. Thank you. 

MS. TYLER: Objection. 

(Recess taken from 3:34 to 3:37 p.m.) 

MS. TYLER: At this time I have no 
questions for this witness and we — the witness will 
read and sign this deposition transcript. I simply 
want to put a request on the record that the court 
reporter retain the audio tape of this deposition. 

MR. MANNING: Let me also say that the 
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deposition is not over, that pursuant to the 
materials that were produced to me and the objection 
that I noted earlier, I want to be clear both at time 
I made that objection and now that the objection — 
this deposition may well need to be reconvened based 
on the late information that was given to me just 
about two hours ago. 

MS. TYLER: I will strenuously object to 
any even allegation that this deposition is not 
concluded or that defense counsel in any way did not 
fully comply with the stipulated order, paragraph 
11. Defense counsel did comply with that paragraph, 
has provided information substantially in advance. 

Two hours, I don't appreciate plaintiffs counsel 
representing that. 

MR. MANNING: Two hours left on the record, 
that's what I meant. When you gave it to me, you 
gave it to me at about 10 hours. 

MS. TYLER: I don't think that's accurate 
and I think we have complied with the letter and 
spirit of paragraph 11, and I will also point out for 
the record that well beyond our obligations pursuant 
to paragraph 11 of the stipulated order concerning 
the protocol for taking expert witness depositions, I 
will say that we, with our — with due diligence and 
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faith, provided articles he were not even required to 
produce under the stipulated order in an effort to 
give plaintiffs' counsel as much information, and if 
that took additional time, I apologize. I wanted to 
make sure he had everything possibly available to 
us. I think we have fulfilled our obligations. As 
far as we are concerned, this deposition is concluded 
and the witness will not return. 

(Deposition conciuded at approximately 

3:40 o'clock p.m.) 
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1 CERTIFICATE 

2 I, David A. Campeau, hereby certify that I 

3 am qualified as a verbatim shorthand reporter; that I 

4 took in stenographic shorthand the foregoing 

5 deposition of EDWARD V. MORSE, Ph.D. At the time and 

6 place aforesaid; that the foregoing transcript 

7 consisting of pages 350 - 587 is a true and correct, 

8 full and complete transcription of said shorthand 

9 notes, to the best of my ability; that the noticing 

10 party has been charged for the original transcript, 

11 and that ordering parties have been charged the same 

12 rate for such copies of the transcript. 

13 Dated at Lino Lakes, Minnesota, this 22nd 

14 day of September, 1997. 
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1 SIGNATURE PAGE 

2 I, EDWARD V. MORSE, Ph.D., the deponent, 

3 hereby certify that I have read the foregoing 

4 transcript consisting of pages 350 - 587, and that 

5 said transcript is a true and correct, full and 

6 complete transcription of my deposition, except per 

7 the attached corrections, if any. 

8 

9 (Please check one.) 

10 

11 _ Yes, changes were made per the attached 

12 (no.) _ pages. 

13 

14 _ No changes were made. 

15 

16 

17 _ 

18 EDWARD V. MORSE, Ph.D. 

19 

20 Sworn and subscribed to before me this day 

21 of , 199_. 

22 

2 3 _ 

24 Notary Public 

25 My Commission expires: (DAC) 
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